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GUARANTY OF DRAFTS ‘‘NOT TO EXCEED FIVE HUNDRED 
DOLLARS’’ 


Agreements wherein one person guarantees the payment of drafts 
drawn by another frequently become the basis of legal dispute be- 
cause of the fact that they do not express in plain English just what 
the parties had in mind. 

The importance of expressing agreements of this kind in clear 
terms is brought out in the case of People’s Savings Bank & Trust 
Company v. Landstreet, a Florida decision, published among the 
banking decisions in this issue. 

In this case it appeared that the defendant guaranteed drafts 
drawn by one Landstreet in a letter addressed to Landstreet, which 
read as follows: 


*‘Dear Sir: You may inform the People’s Savings Bank of your 
city that I will honor your drafts drawn on me, amount not to ex- 
ceed $500, if this will be of service to you.”’ 


Thereafter, Landstreet drew a number of drafts on the defendant, 
extending over a period of five months and aggregating much more 
than $500, all of which drafts were duly paid by the defendant upon 
presentment by the plaintiff bank. 

Finally, however, the bank purchased two drafts from Landstreet 
which the defendant refused to honor, and the bank brought suit 
against the defendant for the amount of these two drafts. 

The question whether the defendant was liable for the amount of 
the drafts under his contract of guaranty depended upon the inter- 
pretation to be placed upon the letter quoted above. Contracts of 
guaranty may be roughly divided into two classes, continuing and 
non-continuing. The continuing guaranty has reference to a series 
of operations not limited in point of time or as to the aggregate 
amount. The non-continuing guaranty expires after a certain time 
has elapsed or when a certain aggregate has been reached. 
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To express it more clearly, the problem presented to the court 
was whether the defendant in his letter meant that he would guar- 
anty all drafts drawn on him by Landstreet provided no one drawn 
was for an amount in excess of $500, or whether he meant that he 
would pay all drafts drawn on him by Landstreet until such time as 
the total reached $500. 

The court decided that the guaranty was susceptible of but one 
interpretation, namely, that the defendant would honor all drafts 
until such time as the aggregate of $500 was reached. It was ac- 
cordingly held that the bank was not entitled to recover. 

In eases where the contract of guaranty is open to two fair and 
reasonable constructions, the dealings of the parties under the con- 
tract may be referred to for the purpose of finding the proper inter- 
pretation to be placed on the contract. The court pointed out that 
if the contract in this instance had been expressed in doubtful or 
ambiguous terms, the fact that the defendant continued honoring 
drafts after a total of $500 had been reached would have tended to 
show that the parties intended a continuing guaranty. But since 
the language of the contract, in the opinion of the court, was clear 
and unequivocal, the fact that the defendant had not refused to 
honor further drafts, at the time when the $500 of credit was used 
up, became immaterial. 

It will be noted that this decision was made by a divided court 
and that there is a strong dissenting opinion in which two of the 
five judges concurred. The two dissenting judges were of the opinion 
that the real intention of the parties could not be determined from 
a mere reading of the contract of guaranty, and that their dealings 
under the agreement should have been taken into consideration in 
finding out what they meant by the agreement. In the dissenting 
opinion it was said: 


‘‘In paying the drafts through so long a period, and after the ag- 
gregate amount far exceeded $500, he clearly indicated to the bank 
that the limitation as to the ‘amount’ related to any one draft, and 
not the aggregate amount of all drafts. Thus he placed his own con- 
struction on the language he used in his guaranty, and it is the same 
interpretation that all the parties concerned placed upon it. 

“The fact that he paid drafts running through a period of 
nearly five months demonstrates that he intended it to be a con- 
tinuing guaranty. 

‘‘T am foreed to the conclusion that the only limitation to his guar- 
anty was that no one draft should exceed $500.”’ 


The fact that the five judges of the Supreme Court of Florida 
could not agree as to whether the guaranty here involved was a con- 
tinuing guaranty or otherwise, in itself, is an indication that the 
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guaranty cannot be regarded as a model of clear expression. The 
decision shows that the form here used is not a good one for a bank 
to follow, and that, in preparing their contracts of guaranty, they 


should exercise care to put in plain terms just what transactions the 
guaranty is intended to cover. 


BANK NOT ALLOWED TO ENFORCE NOTES PURCHASED 
FROM FOREIGN CORPORATION UNAUTHORIZED TO 
TRANSACT BUSINESS 


In most of the states there will be found a statutory provision 
telling what a foreign corporation, that is, a corporation which is 
organized under the laws of some other state or country, must do in 
order to be authorized to transact business within the state. 

Generally, there is a penalty imposed upon those corporations 
which do not comply with the statutory requirements of the state in 
which they attempt to engage in business. A common penalty is 
that the foreign corporation, not complying with the statutory re- 
quirements, may not maintain an action in any court of the state 
upon any contract made within the state. 

A recent decision of the Supreme Court of Utah, First National 
Bank of Price v. Parker, 194 Pac. Rep. 661, shows how a statute of 
this kind was used to prevent a bank from enforcing notes against 
the makers because the bank, although a holder in due course, had 
purchased the notes from a foreign corporation, which had not com- 
plied with the laws of Utah regulating such corporations. 

The notes in question were signed by the defendants, payable to 
their own order, indorsed in blank, and delivered to the Utah Na- 
tional Underwriters Corporation, in payment for stock of that cor- 
poration. The company indorsed the notes and transferred them for 
value before maturity to the plaintiff bank. The stock, in payment 
for which the notes were given, was never delivered to the defend- 
ants. For this reason, the defendants refused to pay the notes, and 
when the bank brought suit they set up the defense that the Under- 
writers Corporation, which was organized under the laws of Arizona, 
was a foreign corporation, transacting business within the state of 
Utah, and that it had not complied with the laws of Utah. It was 
claimed that the notes were void and unenforceable. 

it appears that a foreign corporation, in order to be authorized 
to transact business in the state of Utah, among other things, must 
file certain papers with the county clerk of the county in which the 
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principal office of the corporation is located, and certified copies of 
such papers with the Secretary of State. 

It is provided in the statutes of Utah that any foreign corpora- 
tion which fails to comply with this provision shall not be entitled 
to the benefits of the laws of Utah relating to corporations, and 
shall not maintain any action or suit in any of the courts of the 
state on any contract or agreement made or entered into within the 
state. It is also provided that every contract made within the state 
by or on behalf of any such corporation shall be wholly void on be- 
half of the corporation and any person to whom the contract is 
assigned. 

The defendants contended that under these statutory provisions 
the bank, notwithstanding the fact that it purchased the notes for 
value, before maturity and in entire good faith, could not enforce 
them. 

On behalf of the bank, attention was called to the provision of 
the Negotiable Instruments Law which declares that a holder in due 
course takes the instrument free from any defect or defense and may 
enforce it against all parties liable thereon. Attention was also 
ealled to the section which provides that the maker of a negotiable 
instrument, by making it, engages that he will pay it and admits the 
existence of the payee and his capacity to indorse. It was held that 
the statutory provisions relating to foreign corporations could be 

construed to mean but one thing, and that under them the notes 
were void and unenforceable. 
In the opinion it was said: 


‘It may be that the enforcement of the statute will, in some 
eases, work a hardship and an injustice. It may even be that such 
is the result in this case. But the language of the statute seems to 
be susceptible of no other construction. It is not the province of 
the court to inquire into the purposes that influenced the enactment 
of the law, except so far as that may be necessary to ascertain the 
intent of the Legislature. The things sought by its enactment may 
be twofold: It might have been the intention of the Legislature to 
prevent foreign corporations from doing business in this state with- 
out paying the fees fixed by law to be paid before such corporation 
shall receive authorization to transact business. It may have been, 
and probably was, the intent of the Legislature to prevent irrespon- 
sible and other foreign corporations from acquiring any rights by 
contract, in this state without subjecting such corporation to the 
jurisdiction of the state, and also to protect the citizens of the state 
from contracts with irresponsible corporations not authorized to do 
business in the state. Te effectively carry into effect such intent, 
these stringent and drastic provisions were included in the legisla- 
tion. It will readily be seen that if a corporation such as the one in 
question here were permitted to take negotiable paper and simply by 
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indorsement or delivery take from the maker the right to defend, 
the protection sought to be given to the citizens by the law would 
be, to a great extent at least, defeated. In our judgment no such 
limited construction should be placed on the statute.’’ © 


It should be mentioned that the conclusion reached by the 
Supreme Court of Utah would not necessarily result under the laws 
of other states. In the opinion attention was particularly called to 
the laws of North Dakota and Florida. Although the provisions in 
these states, relating to foreign corporations, are somewhat similar 
to those of Utah, it has been held both in North Dakota and in 
Florida that a holder in due course of a negotiable instrument may 
enforee it, even though the instrument was. purchased from a foreign 
corporation which had not complied with the statutory provisions 
relating to foreign corporations. ; 


NOTE DUE ON NON-PAYMENT OF INTEREST IS NEGOTIABLE 


A promissory note or other instrument, to be negotiable, must 
eall for the payment of a sum certain in money. It is so provided in 
one of the sections of the Negotiable Instruments Law. 

Another section of the statute defines what is meant by a sum 
certain in money. Among other things, it declares that the sum pay- 
able is a sum certain where it is to be paid in instalments, ‘‘with a 
provision that upon default in payment of any instalment, or of in- 
terest, the whole shall become due.’’ In four of the states, namely, 
Iowa, Idaho, North Carolina and Wyoming, when the statute was 
adopted the words, ‘‘or of interest,’ were omitted. In these states, 
therefore, it is expressly provided that a note payable in instalments, 
with a provision that it shall become due upon non-payment of any 
instalment, is negotiable. And nothing is said with reference to a 
note containing a provision that it shall become due upon the failure 
to pay interest on time. 

A note of this kind is involved in the Iowa decision, Commercial 
Savings Bank v. Schaffer, published among the legal decisions in this 
issue. The note in question was payable 15 months after date. It 
provided for the payment of interest at the rate of eight per cent. 
per annum from date, payable annually, and contained a provision 
that if the interest was not paid within thirty days after due, the 
note should be due and collectible at once. 

In an action brought on this note by a bank which had pur- 
chased it from the payee, the maker set up the defense that the note 
had been given to the payee in payment for certain patent rights 
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and that the patent was subsequently found to be invalid. In other 
words, the payee set up the defense of failure of consideration, which 
would not be good as against the holder in due course of a nego- 
tiable instrument. It was found that the bank was a holder in due 
course. The right of the bank to recover, therefore, depended upon 
whether or not the note was negotiable. 

In any of the states which have adopted the Negotiable Instru- 
ments Law, other than the four states above mentioned, the note 
would undoubtedly be negotiable. Its was claimed by the maker 
that the fact that the words, ‘‘or of interest,’’ were omitted from the 
statute when it was adopted by the state of Iowa, indicated an in- 
tention on the part of the Legislature to exclude instruments, cov- 
ered by those words, from the category of negotiable instruments. 
The court concluded that the logie of this argument was not sound. 
It pointed out that, if the statute had been adopted in Iowa in the 
form in which it was adopted in most of the states, and the Legisla- 
ture had subsequently amended it by striking out the words, ‘‘or of 
interest,’’ there would be some force in the argument that a note, 
becoming due on a default in the payment of interest, would be non- 
negotiable. The court’s conclusion was that the note here involved 
was not governed by the provisions of the Negotiable Instruments 
Statute and that the question of its negotiability was a matter to be 
determined by the law in force before the enactment of the statute. 
Under that law, this note would have been negotiable. The court, 
therefore, decided in favor of its negotiability, and the bank was 
allowed to recover. 

This decision shows, among other things, the possibilities for 
confusion which are created when the state Legislatures undertake 
to improve upon the statute, the principal object of which was to 
attain uniformity in the law throughout the country. 


WHERE A CHECK OPERATES AS AN ASSIGNMENT 


The Negotiable Instruments Law contains a provision to the effect 
that ‘‘a check of itself does not operate as an assignment of any part 
of the funds to the credit of the drawer with the bank’’. This mears 
that the payee or other holder of a check has no claim against the 
bank, upon which the check is drawn, until the check has been certi- 
fied by the bank. If the bank refuses to pay the check, the holder 
cannot bring suit against the bank. His only claim is against the 
drawer and prior indorser. 
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Prior to the adoption of the Negotiable Instruments Law, it was 
held in a number of states that a check did operate as an assign- 
ment. In those states the delivery of the check assigned the fund 
against which the check was drawn. If the bank refused payment 
without cause and the check was drawn against sufficient funds, the 
holder could maintain an action against the bank. As stated, this has 
been changed by the Negotiable Instruments Law. 

The provision of the statute, however, does not mean that a check 
cannot under any circumstances operate as an assignment. The 
statute does not say that a check cannot assign the fund against 
which it is drawn. It merely says that a check does not in itself 
operate as an assignment. The question whether a check operates 
as an assignment is one of intention. If the parties intend the check 
to be an assignment and such intention can be established by proof, 
the mere delivery of the check will be held to give the payee a valid 
claim against the bank for its amount. 

Such a situation is found in the case of Dunlap v. Commercial 
National Bank, a California decision, published among the banking 
decisions in this issue. It there appeared that a depositor in the de- 
fendant bank, shortly before his death, drew a check for the entire 
amount standing to his credit, payable to the order of his niece. He 
delivered the check to the niece by way of payment for services 
which she had rendered to him during a long illness. Before the 
check was presented for payment, the depositor died. 

Because of this fact, the bank refused to pay it upon present- 
ment. Claim to the fund was made by the depositor’s adminis- 
trator. In an action brought by the niece against the bank, it was 
held that the proof clearly established an intention on the part of 
the depositor to assign the account and that the niece was entitled 
to recover. 


: 


BANK NOT LIABLE IN PAYING CHECKS DELIVERED TO 
IMPOSTER 


A person, posing as A. J. Carmon, applied to H. E. Cureton for 
a loan of $300. Cureton, believing the imposter to be the person he 
represented himself to be, agreed to make the loan, and the imposter 
executed a chattel mortgage in the name of A. J. Carmon as security. 
The money was paid in the form of several checks, payable to the 
order of A. J. Carmon, and drawn on the Farmers’ State Bank of 
Conway, Ark. The imposter forged the indorsement of A. J. Carmon 
on the checks and used them in trading with local merchants. These 
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parties subsequently collected the checks from the Farmers’ State 
Bank. 

When the fraud was discovered, Cureton brought suit against 
the Farmers’ State Bank to recover the amount paid by the bank 
on the checks. The case is known as Cureton v. Farmers’ State 
Bank, Ark., 227 8. W. Rep. 423. The rule ordinarily applied is that 
a bank, which pays a check drawn upon it, bearing a forgery of the 
payee’s indorsement, cannot charge the amount of the check against 
the drawer’s account. But the plaintiff here was not allowed to 
recover. There have been many eases of this kind and they follow 
a different rule. The courts invariably hold that where the drawer 
of a check delivers it to an imposter, he intends that the person to 
whom the check is delivered shall indorse and collect it. Therefore, 
the bank cannot be held responsible. 

In holding that the general rule, under which a bank is held 
liable in paying a check bearing a forged indorsement, would not 
apply in the present situation, the court quoted from another similar 
decision, Land Title & Trust Company v. Northwestern National 
Bank, 196 Pa. 230, Atl. Rep. 420, where it was said: 

‘‘This doctrine is confined to cases in which the depositor has 
done nothing to increase the risk of the bank. It should not apply 
when the check is issued to one whom the drawer intends to desig- 
nate as the payee: First, because in such a case the risk is not the 
ordinary risk assumed by the bank in its implied contract with its 
depositor, but a largely increased risk, as it follows that a check 
thus fraudulently obtained will be fraudulently used. The bank is 
deprived of the protection afforded by the fact that a bona fide 
holder of a check will exercise care to preserve it from loss or theft, 
which are the ordinary risks; there is thrown upon the bank the 
risk of antecedent fraud practiced upon the drawer of the check, of 
which it has neither knowledge nor means of knowledge. Secondly, 
because in such a case the intention with which the drawer issued 
the check has been carried out; the person has been paid to whom 
he intended payment should be made; there has been no mistake of 
fact. except the mistake which he made when he issued the check; 
and the loss is due, not to the bank’s error in failing to earry out 
his intention, but primarily to his own error into which he was led 
by the deception previously practiced upon him.’’ 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


GUARANTY OF DRAFTS “NOT TO EXCEED 
FIVE HUNDRED DOLLARS” 


People’s Savings Bank & Trust Co. v. Landstreet, Supreme Court of 
Florida. 87 So. Rep. 227. 


The defendant addressed a letter to an automobile dealer, in 
which he told the latter that he might inform the plaintiff bank 
‘*that I will honor your drafts drawn on me, not to exceed five 
hundred dollars’’. The bank cashed drafts aggregating more 
than $500, which were duly paid by the defendant. Then the 
automobile dealer drew two drafts which the bank cashed, but 
which the defendant refused to honor. The bank sued him for 
the amount of these drafts. The question was whether the guar- 
anty should be construed to mean that the defendant would pay 
all drafts provided none exceeded $500, or whether it meant that 
he would pay all drafts until such time as they aggregated $500. 
It was held that the guaranty was not a continuing guaranty, 
that is, that it should be construed to mean that the defendant 
would honor drafts to a total of $500 and no more. The court 
decided that the language of the guaranty was susceptible of no 
other construction. Therefore, the fact that the defendant hon- 
ored drafts in excess of a total of $500 was immaterial. Judgment 
was accordingly given for the defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §404. 


245 








246 THE BANKING LAW JOURNAL 


Action by the People’s Savings Bank & Trust Co. against G. F. 
Landstreet. Judgment for defendant on demurrer, and _ plaintiff 
brings error. Affirmed. 

Atkinson & Burdine, of Miami, for plaintiff in error. 

Shutts & Bowen, of Miami, for defendant in error. 


WEST, J.—Suit was brought by plaintiff in error to recover the 
sum of two drafts drawn in its favor upon defendant in error, pay-: 
ment of which was refused. An amended declaration ‘was demurred 
to, and the demurrer was sustained. Plaintiff in error declined to 
amend its declaration, whereupon judgment was entered by the court 
upon the demurrer in favor of defendant in error. 

The several counts of the declaration are predicated upon the 
same transaction. The first count is typical, and states the case of 
plaintiff in error. We insert it here, omitting formal parts: 


‘First. That heretofore, to wit, on or about the 5th day of June, 
1917, in consideration that the said plaintiff, at the special instance 
and reauest of said defendant, would advance and pay to one Albert 
C. Landstreet certain sums of money on certain drafts drawn by 
said Albert C. Landstreet on said G. F. Landstreet, the defendant 
promised that he, the said defendant, would in such event pay and 
honor all of such drafts of said Albert C. Landstreet drawn on him, 
as presented, if no such draft amounted to more than $500; the said 
promise of the said defendant being in words and figures as follows: 

***Miami, Florida, June 5—17. 

***NMr. Aibert C. Landstreet, Memphis, Tenn.—Dear Sir: You 
may inform the People’s Savings Bank of your city that I will honor 
your drafts drawn on me, amount not to exceed five hundred dollars, 
if this will be of service to you. ‘ 

** “Yours, G. F. Landstreet.’ 


‘*And plaintiff says that thereafter divers and sundry drafts of 
various amounts were drawn by the said Albert C. Landstreet on the 
said G. F. Landstreet for divers sums of money, aggregating far 
more than $500, and that from time to time said sums were advanced 
by said plaintiff to the said Albert C. Landstreet, all of which were 
paid until, to wit, the 31st of October, 1917, when the said Albert C 
Landstreet drew a certain draft on the said G. F. Landstreet for 
the sum of $375 and did present the same to this plaintiff, and the 
said plaintiff thereupon, relying on the said promises and undertak- 
ings of the defendant set out in the above writing, and confiding in 
the promises and agreements made by the said defendant, and being 
induced solely thereby. did pay over and deliver to said Albert C. 
Landstreet $375, lawful money of the United States of America and 
of the value of $375, and thereupon the said draft was duly and 
properly presented to the said G. F. Landstreet: but he, the said G. 
F. Landstreet, refused to honor said draft and refused to pay the 
same, and the amount now remains unpaid. 

**Henee this suit, and plaintiff claims $1,000.’’ 
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One question only is presented for consideration. Counsel for 
plaintiff in error say in their brief that the pleadings have been so 
framed as to present the question of whether or not the paper writ- 
ing referred to in the declaration is a continuing guaranty and 
whether the defendant in error by accepting drafts from time to 
time in excess of the amount stated in this paper writing without 
objection, has estopped himself from denying his liability, and coun- 
sel for defendant in error agree that the question presented is 
whether the instrument sued on is a continuing guaranty. 

The contention is made that since, according to the allegations of 
the declaration, the drawee of the drafts himself construed the 
paper writing which is the basis of his alleged liability as a con- 
tinuing warranty, as evidenced by his paying from time to time vari- 
ous drafts in excess of the amount stated, he should not now be 
permitted to take a contrary position, and in support of this con- 
tention the doctrine seems to be invoked that where the terms of a 
written agreement are in any respects uncertain or doubtful, and 
the parties thereto have by their conduct placed a construction upon 
it which is reasonable, such construction will be adopted by the 
court to give effect to the intention of the parties. Holmes et al. v. 
Stearns Lumber & Export Co., 66 Fla. 259, 63 South. 449; Mizel Live 
Stock Co. v. J. J. MeCaskill Co., 59 Fla. 322, 51 South. 547; Seoteh 
Mfg. Co. v. Carr, 53 Fla. 480, 43 South. 427; Shouse, Adm’r, v. 
Doane, 39 Fla. 95, 21 South. 807: 

This rule, however, is applicable only in eases where there is 
doubt as to the meaning of the terms employed to express the agrec- 
ment. If the meaning is clear and free from ambiguity, the contract 
will not be changed by an erroneous construction placed upon it by 
the parties thereto, and an erroneous construction by them will not 
prevent the court from giving the true construction. The province 
of the court is to give effect to the contract which the parties have 
made. 9 Cye. 590; A. & St. A. Ry. Co. v. Thomas et al., 60 Fla. 412, 
53 South. 510; St. Paul & D. R. Co. v. Blackmar, 44 Minn. 514, 47 N. 
W. 172: Holsten Salt & Plaster Co. v. Campbell et al., 89 Va. 396, 16 
S. E. 274; Sternbergh et al. v. Brock et al., 225 Pa. 279, 74 Atl. 166, 
24 L. R. A. (N. S.) 1078, 133 Am. St. Rep. 877. So that, if the lan- 
guage employed in the agreement is free from ambiguity effect will 
be given to such language, although it may result in placing a con- 
struction upon the instrument under consideration different in its 
effect from the practical construction which may have been placed 
upon it by the parties themselves. 


If there is room for construction, the rule here is: 
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‘*That a liberal construction should be indulged to determine the 
intent of the parties, and that when that intent is discovered the 
guarantor is entitled to a strict construction in the working out of 
the intent.’’ Punta Gerda Bank v. State Bank of Ft. Meade, 52 Fla. 
399, 42 South. 846. 


Several rules seem to have been formulated in other jurisdictions 
for testing the question of whether instruments similar in their pur- 
pose to the one under consideration constitute continuing obligations. 
These rules are stated and various authorities on the point assembied 
in a note to the New Jersey case of Newcomb v. Kloeblen, reported 
in 39 L. R. A. (N.S.) 724. 

If we assume that this court is committed by the case of Hawkins 
v. Mitchell, 34 Fla. 405, 16 South. 311, to the rule that the words of 
a guaranty are to be taken as strongly against the guarantor as the 
sense will admit, it would not affect the holding in this case, for the 
reason that the words of the instrument under consideration seem to 
us to be sufficiently clear and free from doubt in their meaning as to 
result in the conclusion that it was the purpose of the obligor to 
limit his liability under this obligation to the amount stated, and 
that it was not his intent to create a continuing guaranty of this 
amount to run for an indefinite peripd of time. The court below, 
therefore, rightly held that the declaration did not state a cause of 
action, and properly sustained the demurrer thereto. 

The judgment will be affirmed. 

WHITFIELD and ELLIS, JJ., concur. 


BROWNE, C. J. (dissenting)—The opinion recognizes the doe- 
trine that— 


**Where the terms of a written agreement are in any respect un- 
certain or doubtful, and the parties thereto have by their conduct 
placed a construction upon it which is reasonable, such construction 
will be adopted by the court, upon the principle that it is the duty 
of the court to give effect to the intention of the parties.”’ 


The opinion, however, avoids the conclusion that this doctrine 
leads to the instant case, by stating that— 


‘This rule, however, is applicable only in cases where there is 
doubt as to the meaning of the terms employed to express the agree- 
ment if the meaning is clear and free from ambiguity.’’ 


Again the opinion says: 


‘If we assume that this court is committed by the case of Haw- 
kins v. Mitchell, 34 Fla. 405, 16 South. Rep. 311, to the rule that 
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the words of a guaranty are to be taken as strongly against the 
guarantor as the sense will admit, it would not affect the holding in 
this case, for the reason that the words of the instrument under 
consideration seem to us to be sufficiently clear and free from doubt 
in their meaning as to result in the conclusion that it was the pur- 
pose of the obligor to limit his liability under this obligation to the 
amount stated, and that it was not his intent to create a continuing 
guaranty of this amount to run for an indefinite period of time.” 


The decision reached in this case is therefore predicated solely 
upon the finding that the words of the instrument under considera- 
tion are clear and free from doubt in their meaning. 

Albert C. Landstreet was engaged in the automobile business m 
Memphis, Tenn., where the plaintiff’s bank was located; he did his 
banking business with plaintiff’s bank, and, from time to time, drew 
drafts on G. F. Landstreet in Miami, Fla., which the bank would 
eash and place the proceeds to the credit of his account. Finally 
the bank notified him that it would not accept for deposit, or ad- 
vance any further sums on drafts drawn on G. F. Landstreet, unless 
G. F. Landstreet would bind himself in writing to honor Albert C. 
Landstreet’s drafts. Thereupon G. F. Landstreet wrote the letter, 
which was delivered to the bank, that is the basis of this suit. 

What was the purpose of this letter? Was it not to continue the 
course of dealing that Albert C. Landstreet had been having with 
the bank up to the time the bank required some guaranty from G. F. 
Landstreet that he would pay Albert C. Landstreet’s drafts? 

There is a very full diseussion of guaranties in Crist v. Burl- 
ingame, 62 Barb. (N. Y.) 351, where the leading authorities are 
cited, and there is no need for me to pad this opinion with them. I 
will indulge only in one citation from Mr. Justice Story: 


‘If the language be ambiguous, and admits of two fair interpre- 
tations, and the guarantee has advanced his money on the faith of 
the interpretation most favorable to his rights, that interpretation 
will prevail in his favor, for it does not lie in the mouth of the guar- 
antor to say that he may, without peril, scatter ambiguous words by 
which the other party is misled to his injury.’’ 


The Standard Dictionary defines ambiguity as: 


‘‘The quality of being ambiguous, obscure, or uncertain in mean- 
ing, especially where either of two interpretations is possible.’’ 


Ambiguous is defined as: 


‘Capable of being understood in more senses than one.”’ 


The letter guaranteeing payment of the drafts is in these words: 
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‘*Miami, Florida, June 5—17. 
‘Mr. Albert C. Landstreet, Memphis, Tenn.—Dear Sir: You may 
inform the People’s Savings Bank of your city that I will honor your 
drafts drawn on me, amount not to exceed five hundred dollars, if 
this will be of service to you. 


**Yours, G. F. Landstreet.”’ 


| think it possible to place either of two interpretations upon this 
guaranty: , 

(1) That the guarantor would pay all ‘‘drafts’’ provided none 
exceeded $500; 

(2) That he would pay all drafts, until such time as they aggre- 
gated $500, 

The first interpretation was placed upon the letter by Albert C. 
Landstreet who drew drafts, the aggregate amount of which far ex- 
ceeded $500. The bank officials who cashed the drafts placed the 
same interpretation upon it, and cashed drafts aggregating far more 
than $500. 

Banks do not give up their funds lightly or easily. No other class 
of persons probably have as much experience in interpreting written 
instruments of this character as bankers. It is hardly conceivable 
that a bank would part with sums of money aggregating far more 
than the amount it was authorized to pay, if the written instrument 
clearly and unambiguously limited the drawer to a lesser amount. 

The writer of this dissent places the same interpretation on the 
guaranty as was placed on it by Albert C. Landstreet and the bank 
officials. 

An emphatic difference of opinion between persons supposedly 
equally capable of construing written documents, and with equal 
knowledge of good English, as to what written words mean, would 
seem to establish an ambiguity. 

An ambiguity is not removed by dogmatic assertions that an in- 
strument is clear and unambiguous, for the judicial mind often sees 
two sides to a question, where but one can be seen by the advocate. 

I do not contend that the letter under consideration is capable 
only of the interpretation that I place upon it, but yield to my 
brothers that it is capable of their interpretation also. They, how- 
ever, will not concede that it is capable of the interpretation that I 
place upon it, or that ‘‘either of two interpretations is possible.”’ 

If, as I contend, the letter is ambiguous, we may look to the in- 
terpretation placed on it by all the parties to the transaction. 

Albert C. Landstreet, to whom the letter was addressed, con- 
strued it as a continuing guaranty, and drew drafts on his brother 
for amounts aggregating far more than $500. The bank construed 
it as a continuing guaranty, and paid drafts drawn by Albert C. 
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Landstreet on his brother for sums aggregating far more than $500, 
and G. F. Landstreet, the guarantor, paid ‘‘divers and sundry drafts 
of various amounts’’ ‘“‘for divers sums of money aggregating far 
more than $500,”’ through a period extending from June 5 to Octo- 
ber 31, 1917. 

In paying the drafts through so long a period, and after the ag- 
gregate amount far exceeded #500, he clearly indicated to the bank 
that the limitation as to the ‘‘amount’’ related to any one draft, and 
not the aggregate amount of all drafts. Thus he placed his own con- 
struction on the language he used in his guaranty, and it is the 
same interpretation that all the parties concerned placed upon it. 

The fact that he paid drafts running through a period of nearly 
five months demonstrates that he intended it to be a continuing 


guaranty. 

I am forced to the conclusion that the only limitation to his guar- 
anty was that no one draft should exceed $500. 

With this construction placed on the guaranty, it is my judgment 
that the declaration stated a cause of action, and the demurrer 
should have been overruled, and the judgment reversed. 

TAYLOR, J., coneurs herein. 







BANK CANNOT APPLY SPECIAL DEPOSIT TO 
SATISFACTION OF OVERDRAFT 


Hitt Fireworks Co. v. Scandinavian American Bank, Supreme Court 
of Washington, 195 Pac. Rep. 13. 


The Northwest Peace Jubilee Company was organized for the 
purpose of staging a celebration at Tacoma. The plaintiff cor- 
poration arranged to furnish the fireworks, but refused to go on 
with its contract without further assurance that the money, to 
be paid for its services, would be forthcoming. A resolution was 
thereupon adopted by the Jubilee Company, giving the Fire- 
works Company a lien en the gate receipts. After the last per- 
formance, which was on the night of July 4th, the treasurer of 
the Jubilee Company, who was also eashier of the defendant 
bank, offered to pay to the president of the Fireworks Company 
the amount then due, $8100. The president, not wishing to carry 
this sum around, took a check on the defendant bank instead, 
and the money was deposited in the bank. Later, when the presi- 
dent presented his check to the bank for payment, he was told 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 893. 
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that the money had been applied to an overdraft of the Jubilee 
Company, and that the amount left on deposit was insufficient 
to pay his check. In an action, by the Fireworks Company 
against the bank, it was held that this was a special deposit for 
the purpose of paying the check held by the Fireworks Com- 
pany, and that, as the bank had knowledge of the nature of the 
deposit, through its cashier, the bank had no right to apply the 
deposit to the depositor’s overdraft, but was required to hold the 
funds for the specific purpose of paying the plaintiff’s check. A 
judgment in favor of the bank was reversed. 


Appeal from Superior Court, Pierce County; W. O. Chapman, 
Judge. 

Action by the Hitt Fireworks Company against the Scandinavian 
American Bank. From judgment of dismissal, plaintiff appeals. Re- 
versed and remanded, with directions to grant new trial. 

Ellis & Evans, of Tacoma, for appellant. 

Williamson, Williamson & Freeman, of Tacoma (T. L. Stiles, of 
Tacoma, of counsel), for respondent. 


MAIN, J.—This is an action brought by the Hitt Fireworks Com- 
pany as plaintiff, against the Scandinavian American Bank of Ta- 
coma for damages. After the issues were framed the cause in due 
time came on for trial before the court sitting without a jury. At 
the conclusion of the plaintiff’s evidence a motion was made by the 
defendant to dismiss the action because it was claimed that a case 
had not been made out. This action was sustained and a judgment 
of dismissal entered. The plaintiff appeals. The facts may be sum- 
marized as follows: ° 

The Hitt Fireworks Company is a corporation organized and ex- 
isting under the laws of the state of Washington. The Scandinavian 
American Bank is a corporation organized under the laws of this 
state and is conducting a banking business in the city of Tacoma. 
The Northwest Peace Jubilee Company was a corporation organized 
for the purpose of putting on a jubilee celebration in the city of 
Tacoma from June 30 to July 6, 1919. The jubilee grounds included 
the Tacoma Stadium and certain grounds adjacent thereto. On 
June 20, 1919, the Peace Jubilee Company entered into a written 
contract with the Hitt Fireworks Company whereby the latter was to 
furnish a special fireworks display which was to be in the stadium. 
This contract, among other things, provided that there should be 
paid to the Hitt Fireworks Company out of the first proceeds by the 
jubilee company from the sources of revenue to the exclusion of all 
other obligations the amount which was due the fireworks company. 
On July 2 the fireworks company had not put on any part of its pro- 
gram. The president of the company not being satisfied with the 
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contract refused to proceed until he was given further assurance 
that the money which would be due him under the contract would be 
paid if the show was put on as contemplated. M. M. Ogden was 
treasurer of the Peace Jubilee Company and also cashier of the 
Seandinavian American Bank. On the afternoon of the ‘day men- 
tioned the executive committee of the Peace Jubilee Company had a 
meeting at which Mr. Ogden and others were present and entered 
into negotiations with the president of the Hitt Fireworks Company, 
looking to the adjustment of the question which had arisen. The 
result was that a resolution was passed which provided: 


se 


. The Hitt Fireworks Company will have a lien on all 
moneys received at the gate which goes directly into the stadium 
from the street, and a further lien of 25 cents per capita for all per- 
sons passing from the Jubilee grounds into the stadium on the nights 
of July 2d, 3d and 4th; it was also understood by all parties that the 
Northwest Peace Jubilee. . 4 


The resolution further recited: 


**It was understood that Mr. Hitt would be allowed to check the 
receipts from the gates leading direct into the stadium as well as 
the number of tickets representing the people passing from the 
Jubilee grounds into the stadium and that amount received at the 
gate leading from the street direct into the stadium plus 25 cents 
per capita for every person passing from the Jubilee grounds into 
the stadium shall be heli in a separate fund by the treasurer, M. M. 
Ogden, to be applied on the total amount of the contract between 
the Northwest Peace Jubilee and Hitt Fireworks Company.’’ 


Mr. Hitt was the president of the Hitt Fireworks Company. After 
this resolution was passed and on the evening of July 2, the fire- 
works company put on its performance in the stadium, likewise on 
the 3d and 4th. On the evening of the 3d, at about 12 o’clock, after 
the show was over, the president of the fireworks company went to 
the office of Mr. Ogden, treasurer of the Peace Jubilee Company, 
and the receipts were there assembled on the desk or table. At this 
meeting Mr. Ogden said to Mr. Hitt, in effect, ‘‘Here’s your money, 
how will you have it?’’ To which Mr. Hitt replied, ‘‘It is very late 
for me to take that amount of money in my personal supervision at 
this time of night,’’ and a check was tendered, which Hitt testified 
he accepted provided it was good, and he was assured by Mr. Ogden 
that the checks would be good when presented. The testimony of 
Mr. Hitt as to what occurred on the night of the 3d is as follows: 


‘““A. On the night of the 3d I went into the treasurer’s office. 
Mr. Ogden was there, and the money or the receipts were laying 
there on the desk and the crowd was double the night of the 2d. We 
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were both feeling pretty good. He said, ‘Here is your money, how 
will you have it?’ I said, ‘It is very late for me to take that sum of 
money in my personal supervision, at that time of night,’ and he 
tendered me a check. I said I would accept the check provided it 
was good. That is substantially, your honor, the conversation that 
took place on the night of the 3d. 

‘*@. Did he say whether the check would be good in that con- 
versation; the night of the 3d is what I am asking about? A. Yes, 
he said it would be good: it was good. 

“*@. After that you accepted these two checks? <A. I did. 

**@. He had the money there, the cash? <A. He did. . 

**Q. To refresh your memory was anything said in that conver- 
sation about banking the money at all? . . . A. He stated that the 
check would be good or that the check was good, and some further 
conversation was made about taking the money to the bank, and 
relying on the statement, or rather the committee meeting that had 
been had, I took his word for the fact that the money would be good, 
that the checks would be good when presented.”’ 


The account of the Peace Jubilee Company was kept in the Scan- 
dinavian American Bank, of which Mr. Ogden was cashier. On the 
night of the 3d, two checks were given for $3,000 each; the money 
was taken by Mr. Ogden and placed upon the floor of the vault in 
the bank. On the night of July 4 substantially the same thing oc- 


eurred. Mr. Hitt went to the office of Mr. Ogden, the treasurer of 
the Peace Jubilee Company, and at that time it was thought that 
the receipts had been abundant to take care of all expenses, since 
the attendance had been large. The money for that performance 
was there, and, as testified by Mr. Hitt: 


ae 


. The same proposition occurred; it was impossible for me 
to take the funds or inadvisable for me to take funds in actual cash, 
so they offered me a check, which I accepted.”’ 


On this night a check was given Mr. Hitt for the fireworks com- 
pany for $8,100. The money was taken by Mr. Ogden and placed on 
the floor of the vault in the bank. On the morning of the 5th, Mr. 
Hitt went to the bank for the purpose of getting his checks cashed 
and was advised that that being a holiday they could not be then 
paid; this was on Saturday, the 5th. On Sunday, the 6th, a number 
of persons interested in the show had a meeting at which was pres- 
ent the attorney for the bank and Mr. Ogden. At this time it was 
decided to have one of the ereditors garnishee the bank. On the 
morning of the 7th, which was Monday morning, Mr. Ogden caused 
the money which had been placed upon the floor of the vault to be 
entered upon the books of the bank in the general account of the 
Peace Jubilee Company. The jubilee company had an overdraft at 
the bank of something like $11,000, which then was charged against 
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the account. Mr. Hitt presented his checks, the two $3,000 checks 
being paid and the payment of the $8,000 check refused because 
there was not sufficient funds to cover it. Thereafter, this action 
was brought against the bank, claiming that as against the Hitt 
Fireworks Company the bank had no right to charge off the over- 
draft of the Peace Jubilee Company against its account. ; 

The first question to be determined is whether the deposit in the 
bank made on Monday morning was a special or a general deposit. 
The general rule is that when money is deposited title passes to the 
bank and it becomes the debtor of the depositor to the extent of the 
deposit. But this rule is subject to exceptions, one of which is that 
where money is deposited to be used for a particularly designated 
purpose the deposit is special and title does not pass to the bank. 
Kies vy. Wilkinson, 101 Wash. 340, 172 Pac. 351. When the deposit 
is special the bank becomes a trustee and holds the money in a 
fiduciary capacity. Carlson v. Kies, 75 Wash. 171, 134 Pac. 808, 47 
L. R. A. (N. 8S.) 317. If the deposit was special and not general, the 
bank, in the present case, had no right to charge the account of the 
Peace Jubilee Company with the overdraft and thus defeat the claim 
of the fireworks company. Dolph v. Cross, 153 Iowa 289, 133 N. W. 
669. Whether the deposit was special or general depends upon the 
understanding of the parties at the time it was made. If it was de- 
posited for the particular purpose of paying the checks which had 
been drawn by the Peace Jubilee Company in favor of the Hitt 
Fireworks Company, it was a special deposit. Stephens v. Chehalis 
National Bank, 80 Wash. 254, 141 Pac. 340. 

Looking, then, to the question as to whether the deposit was 
special, it appears that under the original contract as modified by 
the resolution referred to, the Hitt Fireworks Company had a lien 
on all the moneys received at the gate which went into the stadium 
and a further lien of 25 cents per capita for all persons passing from 
the jubilee grounds into the stadium, and that it was agreed and 
understood that this money was to ‘‘be held in a separate fund by 
the treasurer, M. M. Ogden,’’ to be applied on the total amount of 
the contract between the Northwest Peace Jubilee and the Hitt Fire- 
works Company. On the night of the 3d of July, and the 4th, when 
the parties met, the money was on the table, or desk, and Mr. Hitt 
of the fireworks company was told that it was there and it was his 
money. He preferred not to take it, not desiring to handle that sum 
of money at that time of night. Checks were given and the money 
taken by Mr. Ogden and placed on the floor of the vault in the bank. 
At the time the checks were given there was assurance by Mr, Ogden 
that they were good and in effect would be paid. The only reason- 
able inference to be drawn from the evidence is that the checks were 
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to be paid out of the money then on the table which was to be de- 
posited in the bank. This being true, the deposit, when made, was 
a special deposit. The bank therefore had no right to charge the 
account of the Peace Jubilee Company with this overdraft to the 
prejudice of the Hitt Fireworks Company. 

The next question which arises is whether the bank had notice 
that a deposit was special and not general. It is argued that since 
the money came into the possession of Mr. Ogden as treasurer of the 
Peace Jubilee Company that knowledge in that capacity of the spe- 
cial nature of the deposit would not be imputed to the bank. It is 
true that when the money first went into Mr. Ogden’s possession it 
was received by him as treasurer of the jubilee company. In the 
capacity of treasurer of that company he drew the checks. Some 
time subsequent to his doing this and his placing of the money on 
the floor of the vault in the bank he ceased to hold the money as 
treasurer of the Peace Jubilee Company and held it as cashier of 
the bank. It could not be said that as treasurer of the jubilee com- 
pany he would have the right to open the doors of the bank at 12 
o’clock at night, open the doors of the vault, and place the money 
on the floor thereof. At least from the time the money entered the 
bank it was held by Mr. Ogden as cashier of the bank and thus 
continued until on the morning of the 7th, when it was entered on 
the books of the bank. There can be no question that under these 
circumstances the knowledge of the bank’s cashier was knowledge 70 
the bank. From the time he received the money until it was placed 
upon the floor of the vault in the bank the transaction was immedi- 
ate and continuous, and the thing that he held as treasurer of the 
jubilee company was the same subject-matter which he held as 
eashier of the bank. The law imputes to the principal—and charges 
him with—all notice or knowledge relating to the subject-matter of 
the agency which the agent acquires, or obtains while acting as such 
agent and within the scope of his authority, or which he may previ- 
ously have acquired and which he then had in mind, or which he 
had acquired so recently as to reasonably warrant the assumption 
that he still retained it. Gaskill v. Northern Assurance Co., 73 
Wash. 668, 132 Pac. 643. Applying the rule to the facts in the pres- 
ent ease, Ogden had in mind the special nature of the deposit to be 
made when the money was intrusted to him and checks drawn and 
delivered, or he had acquired this knowledge so recently as to rea- 
sonably warrant the assumption that it was present in his mind when 
he ceased to hold the money as treasurer and began holding it as 
cashier. In Goshorn v. People’s National Bank, 32 Ind. App. 428, 
69 N. E. 185, 102 Am. St. Rep. 248, a depositor, desiring to withdraw 
his deposit and commit it to a trust company, received from the 
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bank cashier a suggestion as to a particular trust company and 
drawing a check delivered it to the cashier with instructions to de- 
posit the amount named with the company suggested. Instead of 
doing so, the cashier substituted the depositors money for paid 
checks of his own on the bank which he was carrying as cash. It 
was there held that, even on the theory that the cashier was the de- 
positor’s agent for the transmission of the fund, the bank was liable 
for its misappropriation, the transaction amounting to the payment 
of the depositor’s check merely with the evidences of the cashier’s 
indebtedness, and the bank was charged with knowledge of the 
fraudulent transaction through its eashier. In Smith v. Anderson, 
57 Hun. 72, 10 N. Y. Supp. 278, the plaintiff delivered moneys to the 
president of a bank to be deposited therein, and the latter, without 
plaintiff’s knowledge or consent, deposited them in his own name as 
her attorney and afterwards unlawfully appropriated a large part 
to his own use. It was held that the bank was liable since it was 
chargeable with the knowledge possessed by its president. That case 
was cited with approval in Orme v. Baker, 74 Ohio St. 337, 78 N. E. 
439, 113 Am. St. Rep. 968. Knowledge of the cashier even though 
acquired away from the bank may be imputed to the bank. Hough- 
ton et al. v. First National Bank, 26 Wis. 663, 7 Am. Rep. 107. The 
ease of the Washington National Bank v. Pierce, 6 Wash. 491, 33 
Pae. 972, 36 Am. St. Rep. 174, is distinguishable. There the commu- 
nication to the president of the bank was made not only while he 
was away from the bank and engaged in another transaction but 
was made without reference to the bank’s business and was only a 
casual remark while the parties were engaged upon other matters. 
Here the transaction of delivering the checks and depositing the 
money was deliberate and specific, the subject of the conversation 
being then in the custody of the treasurer and subsequently in his 
eustody as cashier. Something has been said about the lien provided 
for in the contract not working an equitable assignment. Whether 
this is true, it is not necessary to determine, because subsequently a 
fund came into existence and the right of the fireworks company to 
it was recognized and the checks were given only for the purpose of 
avoiding the necessity of Mr. Hitt’s taking into his possession so 
much money at such a late hour at night. The case of Huling et al. 
v. Cabel, 9 W. Va. 522, 27 Am. Rep. 562, was where assignment only 
was relied upon. In this case the facts show not only an assignment 
but a recognition of the right to the fund. It has been suggested 
that Mr. Hitt, by accepting the checks, waived his right to rely upon 
a special deposit, but under the facts in this case this position is not 
meritorious. 

Whether the bank, the respondent, would be liable on the theory 

. 
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of estoppel by reason of the fact that its cashier represented that 
the checks were good and would be paid, it is not necessary here to 
determine. 

The judgment will be reversed, and the cause remanded, with 
directions to the superior court to grant a new trial. 


APPLICATION FOR BANK CHARTER DENTED 


In re Commercial State Bank of Scottsbluff, Supreme Court of 
Nebraska. 179 N. W. Rep. 1021. 


The stockholders of a new bank filed an application with the 
State Banking Board of Nebraska for a charter to engage in a 
commercial banking business at Seottsbluff, Neb. Objections to 
granting the charter were filed, tending to show that the respon- 
sibility of the stockholders of the proposed bank was question- 
able. It was also shown that one of the stockholders ef the pro- 
posed bank and another person would receive a commission or 
bonus in violation of law, and that there had been misrepresen- 
tation as to advantageous connections, which the new bank would 
have. It was held that the bank board acted properly in deny- 
ing the application for the charter. 


Appeal from District Court, Lancaster County: Clements, Judge. 

Application through its stockholders by the Commercial State 
Bank of Scottsbluff for a charter. A denial of the application by 
the State Banking Board, S. K. Warrick, and others was affirmed on’ 
error to the district court, and applicants appeal. Affirmed. 

W. T. Thompson, Dexter T. Barrett, and H. H. Wilson, all of 
Lincoln, for appellants. 

Max V. Beghtol and Hainer, Craft & Lane, all of Lincoln, for ap- 
pellees. 


ALDRICH, J.—tThis case originated before the State Banking 
Board. On May 6, 1919, the stockholders of appellant bank filed 
with the banking board an application in the usual form for a 
charter to do a commercial banking business at Scottsbluff. Several 
parties filed protests against the issuance of a charter, which pro- 
tests were in the main directed against the integrity and respon- 
sibility of the applicants for a charter. A hearing was had before 
the banking board, and a final order was issued by that body deny- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §94. 
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ing the application. The case went to the district court on a peti- 
tion in error, where the decision of the banking board was affirmed, 
and to review such judgment this appeal is prosecuted. 

There is evidence in the record tending to show that the integrity 
and responsibility of some of the stockholders of the proposed bank 
was questionable, and also that the applicants on or about March 
22, 1919, made application to the State Banking Board to obtain a 
charter for the State Bank of Commerce of Scottsbluff. There are 
affidavits in the record to the effect that protests were filed against 
the issuance of a charter; that the promoter and one of the stock- 
holders of the bank in question in the instant case were to receive 
a commission or bonus in violation of statute; and that some of the 
parties were guilty of gross misrepresentation by making statements 
as to advantageous connections with the Merchants’ National Bank 
of Omaha. The record shows that none of these stockholders had 
any such connection with the Omaha bank. Also several witnesses 
testify unfavorably to the financial ability of several of the appli- 
eants. 

We are satisfied from a review of the record that there was no 
abuse by the banking board of its discretionary powers in refusing 
to grant a charter to these applicants. There is sufficient compe- 
tent evidence in the record on which to base such a finding. 

Where it appears that the State Banking Board has acted within 
its jurisdiction, and that all the jurisdictional facts essential to 
uphold its final order are sustained by some evidence competent for 
that board to consider, its order will be upheld in error proceedings 
to the district court and on appeal to this court. This principle is 
enunciated in the case of Mathews v. Hedlund, 82 Neb. 825, 119 
N. W. 17. 

Upon this proposition Munk v. Frink, 81 Neb. 631, 116 N. W. 525, 
17 L. R. A. (N. 8S.) 439, is in point: 


‘*In such a case, when the State Board of Health has so pro- 
eeeded and taken testimony, and given the respondent full oppor- 
tunity to appear in person or by counsel to cross-examine the wit- 
nesses against him, and to introduce testimony in his own behalf, 
and has passed upon the sufficiency of the evidence so taken, the 
findings of the board as to the sufficiency of the evidence to sus- 
tain the charges will be upheld, unless it appears that there is no 
evidence to sustain such findings.” 


It seems that the banking board employed one Van Riper, a bank 
examiner, to make investigations in the matter of this application 
for a charter. Van Riper made a report to the board, which re- 
port is in the bill of exceptions. Counsel for applicants requested 
permission of the banking board to examine this report, but were 
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refused. In fairness to the applicants we have not considered this 
report in arriving at a decision in this case, because they had no 
opportunity to rebut it or to cross-examine Van Riper. The board, 
as shown by the record, based its findings and final order partly on 
this bank examiner's report, but it also appears that there is other 
independent competent evidence upon which to base the findings 
made. 

The banking board was created by statute and is purely in the 
nature of an administrative body, and in such a procedure the 
statute must be strictly followed. Where it is clear that there has 
been no abuse of discretion, this court will not substitute its judg- 
ment for the findings made by that body. 

The case is affirmed. 


CHECKS AGAINST JOINT ACCOUNT WITH 
NAME OF ONE DEPOSITOR FORGED 


Martin v. First National Bank of Fulton, Kansas City, Mo., Court of 
Appeals. 227 S. W. Rep. 656. 


One Sulzer deposited money in the defendant bank and re- 
ceived a pass-book in the names of himself and his sister. At the 
time of making the deposit, he signed and left with the bank a 
writing to the effect that the money had been deposited for the 
use of his sister, that it was to be drawn only on checks signed 
by both of them and that, upon his death, the-balance was to be 
paid to the sister. Part of the money was drawn out on checks 
properly signed. The balance was drawn out on checks signed 
by Sulzer and on which he had forged his sister’s signature. The 
sister sued the bank for the money drawn on the forged checks. 
It was held that the deposit created no gift in favor of the sister, 
for the reason that the depositor retained entire control of the 
fund during his lifetime. The sister, therefore, gained no interest 
in the deposit and could not hold the bank liable. 


Action by Lydia Martin against the First National Bank. Judg- 
ment for plaintiff, and defendant appeals. Reversed. 

Baker & Baker, of Fulton, for appellant. 

N. T. Cave, of Fulton, for respondent. 


ARNOLD, J.—William Sulzer died in 1915, leaving a policy of 
life insurance payable to his son, John W. Sulzer. 





NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 330. 
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The beneficiary under said policy of insurance collected the 
amount and deposited it to his own credit in the First National Bank 
at Fulton, Callaway County. After depositing said funds in the bank 
as aforesaid, John W. Sulzer called his mother, Mrs. Rosena Sulzer, 
and his sister, Mrs. Lydia Martin, into the bank and told them there 
that he was going to divide the balance of the proceeds of the insur- 
ance after deducting the amount of the costs and expenses, including 
the doctor’s bill and funeral expenses, of his father, a sum of 
$1,333.02, between himself, his mother and plaintiff herein, one-third 
each, $444.34. 

He directed that this amount ($444.34) be transferred from his 
account on the books of the defendant bank and deposited ‘‘for use 
of Mrs. Lydia Martin.’’ At the same time, and as a part of the same 


transaction, he executed and left with the defendant bank a writing, 
as follows: 


‘*Fulton, Mo., December 10, 1915. 
‘“To the First National Bank, Fulton, Missouri: 

“‘T have this day deposited for use of Mrs. Lydia Martin, the 
sum of $444.34 to be drawn out only on check signed by ‘J. W. 
Sulzer and Lydia Martin,’ also the same amount ($444.34) for use of 
Mrs. Wm. Sulzer to be drawn out only on check signed by ‘J. W. 
Sulzer and Mrs. Wm. Sulzer.’ In the event of my death before 
these funds are all used, I hereby direct that eagh party above 
named drawn out balance of funds on check signed by said parties 
for balance due in each fund of their names, in other words these 
funds are not to be considered as part of my estate, but must go to 
these parties. 


“*TSigned] J. W. Sulzer. 
**Sparrel McCall, Witness.”’ 


The account in question was carried on the books of defendant 
bank in the name of ‘‘Lydia Martin and J. W. Sulzer,’’ and accord- 
ingly a book commonly called a ‘‘pass-book’’ was delivered to plain- 
tiff, Lydia Martin. Thereafter plaintiff withdrew from said ac- 
count the total sum of $144.34, at different times, on seven checks in 
various amounts; said checks having been signed, as stipulated in 
the instrument of writing aforesaid, by J. W. Sulzer and Lydia Mar- 
tin. These checks were presented in evidence at the trial and 
marked ‘‘Plaintiff’s Exhibits A, B, C, D, E, F and G.’’ 

During the month of March, 1919, J. W. Sulzer presented three 
cheeks of $75, $100 and $125, respectively, drawn against said ac- 
count and purporting to have been signed by J. W. Sulzer and 
Lydia Martin, payable to J. W. Sulzer and indorsed by him, and 
which exhausted the balance of said account. 

The testimony which was not seriously disputed tends to show 
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that the signatures ‘‘Lydia Martin’’ signed to these checks were not 
the genuine signatures of Lydia Martin, but, instead, were forgeries. 
In August, 1919, plaintiff went to the defendant bank and talked 
with Mr. Harrison, the cashier, and ascertained from him that three 
checks had been drawn against the account by J. W. Sulzer. The 
cashier exhibited to her the said three checks (Plaintiff's Exhibits 
H, I and J), and stated that there were no funds to her credit in the 
bank. Plaintiff then filed suit in the ecireuit court of Callaway 
County to recover the amount of $300 and interest from August 1, 
1919. 


The petition is in three counts, the first of which is as follows: 


‘Plaintiff states that the defendant is a banking corporation, 
duly and legally organized and incorporated under the laws of the 
United States, and is now and was at all times hereinafter men- 
tioned doing general banking business in the city of Fulton, Calla- 
way County, Mo. 

‘**Plaintiff for her cause of action states that on or about Decem- 
ber 16, 1915, she deposited with the defendant the sum of $444.54: 
and that on March 3, 1919, the defendant, without the authority, 
consent, or knowledge of plaintiff, charged against said account the 
sum of $75, no part of which was received by this plaintiff, and 
plaintiff states and alleges that said check drawn upon defendant 
bank. on Margi 3, 1919. and for $75, was a forgery, and that the 
name of this plaintiff was forged to said check, and that the de- 
ferdant cashed the same without any right or authority or direction 
from this plaintiff. 

‘*Plaintiff further states that she has often requested and de- 
manded said money of the defendant, but the defendant failed, neg- 
lected and refused to pay said sum to the plaintiff, or to credit her 
account therewith. 

‘Wherefore plaintiff prays judgment against defendant in the 
sum of $75 with interest thereon at the rate of 6 per cent. per annum 
from August 1, 1919, until said sum is paid and for her costs ex- 
pended.”’ 


The second and third counts are the same with the exception of 
the amounts of the checks, being $100 and $125, respectively. 

The answer is a general denial. 

The judgment was for plaintiff in the sum of $300 and interest 
from August 1, 1919. From this verdict and judgment defendant 
appeals. 

In the assignments of error, the only points raised are: (a) The 
court erred in refusing to sustain a demurrer to plaintiff’s evidence, 
and (b) in failing to give a peremptory instruction to the jury to 
find for defendant at the close of all the evidence. 

Defendant argues that— 
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‘*Under all.the evidence in the case the oniy interest respondent 
bad in the funds in dispute was that of a donee of an incompleted 
gift inter vivos.”’ 


This, therefore, is the only question for determination before this 
court. 

‘‘A gift inter vivos is a contract which takes place by the mutual 
consent of the giver, who divests himself of the things given in order 
to transmit the title of it to the donee gratuitously, and the donee 
who aecepts and acquires the title.to it. It operates, if at all, in 
the donor’s lifetime, immediately and irrevocably; it is a gift exe- 
euted; no further act of the parties, no contingency of death or 
otherwise is needed to give it effect.’’ 20 Cye. p. 1192. 

The constituent elements of a gift inter vivos are: (a) That the 
purpose of the donor to make the gift must be clearly established, 
and (b) the gift must be complete by actual, constructive, or sym- 
bolieal delivery, without power of revocation. ‘*‘Where the donor 
retains dominion over the property, or where a locus poenitentiae 
remains to him, there can be no legal and perfect donation.”” 20 
Cye. p. 1195. ‘‘There must be a parting by the donor with all pres- 
ent and future legal power and dominion over the property.’’  Id., 
p. 1196. 

Applying these principles of law to the facts of the present case, 


we must conclude that the alleged gift by J. W. Sulzer to plaintiff is 
lacking in some of the essential elements to make it a perfect gift 
inter vivos. 

In the instrument of writing under the terms of which the funds 
were placed in the defendant bank, we find this language: 


‘‘T have this day deposited for use of Mrs. Lydia Martin the sum 
of $444.34 to be drawn out only on check signed by J. W. Sulzer and 
Lydia Martin.”’ 


Can it be seriously contended that this was ‘‘a gift executed”’ 
and that there was no further act of the parties, no contingency of 
death or otherwise, needed to give it effect? We think the law re- 
quires the instrument cf writing to be very plain on this point and 
that in order to make the gift operative it must be made ‘‘ without 
power of revocation’’. 20 Cye. p. 1193-C, For the purpose of allow- 
ing the alleged donee to draw these funds, the signatures of both J. 
W. Sulzer and Lydia Martin must be signed to the checks. The gift, 
therefore, in our opinion, was imperfect and not a completed gift 
inter vivos. 

In Godard v. Conrad, 125 Mo. App. loe. eit. 174, 101 S. W. 1110, 
the court says: . 
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‘As before observed, to support a gift inter vivos, there must be 
an immediate and unconditional delivery of the subject to the donee. 
The act of delivery must operate as a complete divestiture of the 
donor with respect to the title and right of possession to the subject 
of the gift and the investiture of the donee.’’ 


And in support of this principle, the court cites Harris Banking 
Co. v. Miller, 190 Mo. 662, 89 S. W. 629, 1 L. R. A. (N. S.) 790. 

By the limitation placed by the alleged donor upon the use by 
plaintiff of the alleged gift, in that she could not withdraw the 
money without their joint signatures, it seems clear to us that J. W. 
Sulzer held the gift within his dominion; and under the terms 
of the instrument of writing by which transfer of the funds on 
the books of the bank was directed, the gift was not unconditional, 
and was not a completed gift. And we so hold. This position is 
clearly upheld by the court in Trust Co. v. Du Montimer et al., 193 
Mo. App. 290, 183 S. W. 1137, and eases therein cited. 

Counsel for defendant, in their assignment of errors, suggest that 
the proper action against defendant is one in equity to compel de- 
fendant again to place the funds in question on the books of the 
bank to the credit of J. W. Sulzer and Lydia Martin. This may be 
so, but we are not deciding that question at this time. 

The peremptory instruction asked by defendant at the close of 
the case should have been given. 

Judgment is reversed. 

All eoneur. 


PERSON TAKING CHECK FROM STRANGER 
ASSUMES RISK OF FORGED SIGNATURE 


Hutcheson Hardware Co. v. Planters’ State Bank, Court of Appeals 
of Georgia. 105 S. E. Rep. 854. 


(Syllabus by the Court ) 


While a bank is presumed to know the signature of one of 
its depositors, and therefore cannot recover from a bona fide 
holder for value money paid by the bank upon a check to which 
the drawer’s signature was forged, the rule does not apply where 
the undisputed facts show that the holder of the check by his 
negligence contributed to the success of the fraud practiced on 
bank, which was itself free from fault. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 366. 
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Action by the Planters’ State Bank against the Hutcheson Hard- 
ware Co. Judgment for plaintiff on a directed verdict, and defend- 
ant brings error. Affirmed. 

Evans & Evans of Sandersville, for plaintiff in error. 

A. R. Wright, of Sandersville, for defendant in error. 


HILL, J.—Hutcheson Hardware Co. were merchants in Sanders- 
ville, Ga. A man came into their store to buy a gun, and selected 
one for $40. He tendered in payment a check for $297.51, and 
asked that the price of the gun be deducted from the amount of 
the check, and the merchant pay to him the balance. The check 
was made payable to the order of ‘‘Sill Huff,’’ and the man stated 
to the merchant that he was the payee, Sill Huff, and indorsed the 
check. He further stated that no one knew him in the town, and 
that he was an entire stranger in the community. The check was 
drawn on the Planters’ State Bank of Davisboro, and purported to 
be drawn by J. F. Raley. The alleged payee of the check told the 
merchant that the signature of the drawer was known to the cashier 
of a bank in Sandersville. Before cashing the check, the merchant 
went to that bank and, exhibiting the check to the cashier, asked 
him if the signature, ‘‘J. F. Raley,’’ was genuine, and the cashier 
answered, ‘‘It looks like Mr. Raley’s signature; I wouldn’t swear it 


is his signature, but I think you will be perfectly safe im cashing the 
check.”’ : 


The merchant (as appears from his testimony) then telephoned 
to the drawee bank and said, ‘‘I have got a check here signed by 
Mr. J. F. Raley, payable to Sill Huff for $297.51; is it good?’’ and 
the reply was: “‘It is good for $1,000."" The man presenting the 
check to the merchant told him also that Mr. J. F. Raley gave him 
this check in payment of an indebtedness, that he had been work- 
ing for Mr. Raley during the year, and the check was in payment 
of his wages. The hardware company paid him the money on the 
eheeck, less the price of the gun, and indorsed the check and de- 
posited it in a bank, through which it was collected from the 
drawee bank in the usual way. The drawee bank, not suspecting the 
forgery, paid the check, charged the amount against Mr. Raley’s ac- 
count, and on the first of the following month mailed the usual bank 
statement to its depositor, who, in looking over the statement, dis- 
covered the check and at once went to the drawee bank and stated 
that he had not signed the check and had not given any check to 
Sill Huff. The drawee bank, convinced that the check was a 
forgery, gave Mr. Raley credit for the amount paid on the check, 
and brought suit to recover the amount from the hardware com- 
pany. It was conceded that the check was a forgery, that Sill Huff 

oe 
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had not presented the check to the hardware company, and tha» 
the signatures of the drawer and the payee and the indorsement of 
the check in the name of Sill Huff were forgeries. 

It is not necessary to add anything further to what is said in the 
headnotes. 

Judgment affirmed. 


PRESENTMENT FOR PAYMENT TO ADMINIS- 
TRATRIX NECESSARY 


North National Bank v. Hall, Supreme Judicial Court of Maine. 
111 Atl. Rep. 755. 


A note, in which the defendant was named as payee, was pay- 
able six years after date. The defendant indorsed the note and 
transferred it to the plaintiff bank. When the note matured, the 
maker was dead and an administratrix had been appointed. The 
note provided for no particular place of payment. It was pro- 
,tested by a notary at the plaintiff bank, but was at no time pre- 
sented for payment to the administratrix. In an action by the 
bank against the defendant indorser, it was held that such pre- 


sentment was necessary and that the defendant was discharged 
by the failure to present. 


Exceptions from Supreme Judicial Court, Knox County, at Law. 

Action by the North National Bank against H. G. Hali and 
Nancie I. Hall, administratrix. Decision for plaintiff, and defend- 
aunts bring exceptions. Exceptions sustained. 

Alan L. Bird, of Rockland, for plaintiff. 

A. S. Littlefield, of Rockland, for defendants. 


SPEAR, J.—This is an action,upon a promissory note, dated No- 
vember 9, 1908, payable on or before six years from said date by G. L. 
Farrand to H. G. Hall, and by H. G. Hall before maturity indorsed 
in blank, and negotiated to the plaintiff bank. 

At the time the note became due, the maker, Farrand, had died, 
and Helen Farrand had been appointed administratrix of his estate. 
At the time of maturity of said note, no appraisal had been filed, but 
later an inventory was returned showing some thousands of dollars 
of real estate, and several thousands of personal property, all of 
which except $75 was said to be in the hands of the trustee in bank- 
ruptey of said Farrand. The estate was never represented insolvent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 925. 
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On November 9, 1914, the date of the maturity of the note, E. F. 
Berry, a notary public, and cashier of the plaintiff bank, made pro- 
test thereof, but never did make or attempt to make any demand 
upon the administratrix of said Farrand; the protest showing that 
he demanded said note at the said North National Bank, which was 
the indorsee. No place of payment was stated in the note. No de- 
mand was made upon the administratrix of the deceased maker. 

There is no dispute upon the facts. The justice based his de- 
cision upen Hale v. Burr, 12 Mass. 86, a case which was precisely in 
point, and held that a demand upon the administrator was not 
necessary. His attention was not called by either side to Gower v. 
Moore, 25 Me. 16, 43 Am. Dee. 247, which upon the same state of 
facts decided ,directly the other way. Accordingly, the only ques- 
tion is whether we shall follow the Maine decision, which was af- 
firmed in Hunt v. Wadleigh, 26 Me. 273, 45 Am. Dee. 108, or over- 
rule these decisions and follow the Massachusetts case, which was 
expressly considered by our court but not followed. We find no 
ground either in reason or law, for pursuing the latter course. 

It may not be improper to observe, as bearing upon the reason 
for the Maine decision, that our Negotiable Instrument Act follows 
our court. 

As that act will apply to eases arising after its going into effect, 
it will be of no consequence to make further citations. 

Exceptions sustained. 


CHECK MAILED BY MISTAKE TO PERSON 
HAVING SAME NAME AS PAYEE 


Slattery & Co. v. National City Bank of New York, Municipal Court 
of City of New York. 186 N. Y. Supp. 679. 


The plaintiff drew a check on its bank in New York, payable 
to the order of H. E. Richards. The check was intended for a 
party by that name in Bartlesville, Oklahoma, but, by mistake, 
was mailed to a person of the same name in Rockdale, Texas. 
The latter cashed the check at a bank in Texas, by which it was 
forwarded to the defendant, its New York correspondent. The 
defendant collected the check and transmitted the proceeds. The 
Bartlesville Richards, the real payee, assigned his claim to the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 358-393. 
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plaintiff and the plaintiff brought suit for the amount of the 
check against the defendant bank. It was held that, under the 
circumstances, the indorsement by the Texas Richards was not a 
forgery. It was further held that even if the indorsement had 
been a forgery, the plaintiff, by its negligence in sending the 
check to the wrong person, was estopped from asserting that 
fact as a ground of recovery. The plaintiff was, therefore, not 
entitled to recover. 


Action by Slattery & Co. against the National City Bank of New 
York. Controversy submitted on agreed statement of facts. Judg. 
ment for defendant. 


Hardin & Hess, of New York City (Harold B. Elgar and Ernest 
Angel, both of New York City, of counsel), for plaintiff. 

Shearman & Sterling, of New York City (Chauncey B. Garver and 
Chester B. McLaughlin, Jr., both of New York City, of counsel), for 
defendant. 


*ENUNG, J.—This is an action for the sum of $167.46, with in- 
terest from October 27, 1919, brought by the plaintiff for the alleged 
conversion by defendant of a check and the proceeds thereof, drawn 
by the plaintiff on the Seaboard National Bank of New York, num- 
bered 8862, dated October 26, 1919, and payable to the order of 
Harold E. Richards. Plaintiff is a brokerage firm and dealer in 
investment securities. Some months prior to the issuance of the 
check, the plaintiff had on its books two accounts, one in the name 
of H. E. Richards, Rockdale, Tex., and the other in the name of 
Harold E. Richards, Bartlesville, Okl. In April, 1919, the plaintiff 
closed its account with the said H. E. Richards, Rockdale, Tex., 
and sent him a $50 Liberty bond and a check for the sum of $54.74, 
together with a statement showing that his account was closed. In 
October, 1919, the account with the said Harold E. Richards, Bartles- 
ville, Okl., was open, and at that time there was sold for the ac- 
count of the said Harold E. Richards, Bartlesville, Okl., a certain 
quantity of securities, and a check for $167.64, dated October 26, 
1919, numbered 8862, payable to Harold E. Richards, was drawn on 
the Seaboard National Bank of New York. 

By mistake the check was forwarded to H. E. Richards, Rock- 
dale, Tex., instead of being forwarded to Harold E. Richards, 
Bartlesville, Okl. Inclosed with the check was a statement showing 
the transaction out of which the account arose. Upon receipt of the 
check, Harold E. Richards, Rockdale, Tex., indorsed the check, and 
secured the indorsement of J. R. Breen, who was known to the offi- 
cers of the Taylor National Bank, Taylor, Tex., and had the check 
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cashed by the Taylor National Bank, who delivered the proceeds 
thereof to Harold E. Richards, believing him to be the proper payee 
of the check. The check then was sent to the National City Bank, 
the defendant herein, by its correspondent, the Taylor National 
Bank, and the National City Bank collected the proceeds thereof 
from the Seaboard National Bank and transmitted the same to the 
Taylor National Bank. The National City Bank undoubtedly be- 
lieved, as did the Taylor National Bank, that the indorsement of 
Harold E. Richards was the indorsement of the. proper payee of the 
eheck. Harold E. Richards, Bartlesville, Okl., never received the 
proceeds of the check, and prior to the commencement of the action 
assigned to the plaintiff herein any claim which he might have by 
reason of the issuance of the check or of any of the facts above 
stated. 

The plaintiff claims that the indorsement, made by Harold E. 
Richards, Rockdale, Tex., with the knowledge that he had no right 
to the check or the proceeds thereof, was a forged indorsement, 
although this knowledge was not communicated to the Taylor Na- 
tional Bank, and claims the forged indorsement gave to the de- 
fendant no right to present this check to the Seaboard National 
Bank, or to retain or dispose of the proceeds. 

If this indorsement was a forged indorsement, it is well settled 
that no title passed by the forged indorsement (Negotiable In- 
struments Law [Consol. Laws. ¢. 38] § 42), and, further, the bank 
or person making the payment on the forged instrument did so at 
its peril (Seaboard National Bank v. Bank of America, 193 N. Y. 26, 
85 N. E. 829, 22 L. R. A. [N. S.] 499), and the defendant obtained 
no title to the check*and the proceeds thereof belonged to the payee 
whose indorsement had been forged (Stein v. Empire Trust Co., 148 
App. Div. 850, 133 N. Y. Supp. 517), and the defendant, having 
collected the amount of the check with the forged indorsement of 
the payee thereon, is not entitled to retain the proceeds as against 
the payee (Standard Steam Specialty Co. v. Corn Exchange Bank, 
84 Mise. Rep. 445, 146 N. Y. Supp. 181). The plaintiff claims the 
diversion by the defendant, under these circumstances, of the pro- 
eeeds of the check from the proper payee and payment thereof to 
the Taylor National Bank, constituted a conversion, and gave the 
plaintiff a right of action for damages to the face amount of the 
check. Graves v. American Exchange Bank, 17 N. Y. 205; Mead v. 
Young, 4 T. R. 28; Seaboard National Bank v. Bank of America, 
193 N. Y. 26, 85 N. E. 829, 22 L. R. A. (N. S.) 499. 

The defendant ciaims that the plaintiff, as the assignee of Har- 
old E. Richards, Bartlesville, Okl., has no interest in the check. It 
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is well settled that, to support an action for conversion, the plaintiff 
must have some title or interest in the property alleged to have been 
converted. Title to a check passes by indorsement and delivery, or, 
if the check is payable to bearer, by delivery alone. It appears that 
the plaintiff’s assignor, the alleged proper payee, received nothing 
since, instead of being delivered to him, the check was delivered to 
a third person, and consequently Harold E. Richards, Bartlesville, 
Okl., acquired no title or interest in the check. If this be so, the 
plaintiff’s assignor had no right of action against the defendant for 
conversion. 

The defendant further claims there was no forgery in the in- 
dorsement of the cheek by Harold E. Richards, Rockdale, Tex., to 
whom the check was sent by the plaintiff. Undoubtedly he knew, 
when he received the check, that a mistake had been made and that 
the plaintiff might make claim thereafter for the proceeds thereof; 
but that does not alter the fact that the plaintiff actually made and 
delivered the check to him as payee, and that he could give a good 
title to it by indorsement to a bona fide purchaser for value and 
without notice. The only ground for claiming that the plaintiff’s 
assignor was the payee of the check was that it was drawn by the 
plaintiff to be forwarded to him in payment of certain securities, 
which had been sold for his account by the plaintiff. 

The plaintiff’s original purpose in drawing the check, however, 
is of no importance, when it actually delivered the check to a third 
person, who was also named in the check as payee. The intent to 
make the check payable to Harold E. Richards, Bartlesvilie, Okl., 
was superseded and blotted out by the actual delivery of the check 
to Harold E. Richards, Rockdale, Tex. Weisberger Co. v. Barberton 
Savings Bank, 84 Ohio St. 21, 95 N. E. 379, 34 L. R. A. (N. 8.) 1101; 
Heavey v. Commercial National Bank, 27 Utah, 222, 75 Pace. 727, 101 
Am. St. Rep. 966. 

In Weisberger Co. v. Barberton Savings Bank, the plaintiff drew 
a check to the order of Max Roth, who did business as the plaintiff 
knew at 48 Walker street, New York, but by mistake mailed the 
check to Max Roth, 48 Walker street, Cleveland, Ohio. When the 
letter carrier found no one by that name on Walker street, he found 
one Max Roth on Henry street, and gave him the letter. He indorsed 
the check, transferred it for eash to another, who collected from the 
drawee bank. In an action by the plaintiff against the drawee bank, 
the court held the plaintiff could not recover. In Heavey v. Com- 
mercial National Bank. a bank by postal card, mistakenly, informed 
the wrong person, but of the same name, that money had been de- 
posited to his credit in the bank. This person wrote to the bank 
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for a draft which the bank sent tu him, and which he indorsed to a 
holder in due course, and the court held that he had a good title. 

It is well settled in this state that, when a check is delivered to 
one person, even though the person delivering it believes him to be 
some one entirely different, the delivery is sufficient to enable the 
person receiving it to pass an indefeasible title to a bona fide par- 
chaser. First National Bank vy. American Exch. Nat. Bank, 49 App. 
Div. 349, 63 N. Y. Supp. 58, affirmed, 170 N. Y. 88, 62 N. E. 1089; 
Sherman v. Corn Exchange Bank, 91 App. Div. 84, 86 N. Y. Supp. 
371; Hartford v. Greenwich Bank, 157 App. Div. 448, 142 N. Y. 
Supp. 387. Under these decisions, when the plaintiff delivered the 
check to Harold E. Richards, Rockdale, Tex., the fact that it be- 
lieved that he was the person to whom it was indebted was im- 
material. Since there was a delivery to Harold E. Richards, Rock- 
dale, Tex., even though the plaintitf in making the delivery labored 
under a misapprehension, it is clear that the said Richards could 
pass a good title to a bona fide purchaser. Salen v. Bank of the 
State of New York, 110 App. Div. 636, 97 N. Y. Supp. 361; Cluett v. 
Couture, 140 App. Div. 830, 125 N. Y. Supp. 813. 

In addition to the foregoing, the defendant claims that the 
plaintiff is estopped, even if it were held that the indorsement in 
question was a forged indorsement, from asserting that fact. The 
plaintiff actually delivered the check to a man having the same name 
as the plaintiff’s assignor, the alleged proper payee. The result was 
clearly to be foreseeen, and the negligence of the plaintiff, or its 
agent, is a proximate cause of the loss. It is well settled that 
estoppel is a valid defense to an action resting on a forgery. Hef- 
ner v. Dawson, 63 Ill. 403, 14 Am. Rep. 123; Kuriger v. Joest, 22 
Ind. App. 633, 52 N. E. 764, 54 N. E. 414; Corwith First State Bank 
v. Williams, 143 Iowa, 177, 121 N. W. 702, 23 L. R. A. (N. 8.) 1234, 
136 Am. St. Rep. 759: Casco Bank v. Keene, 53 Me. 103; Gluckman 
v. Darling, 85 N. J. Law, 457, 89 Atl. 1016; Blodgett v. Webster, 24 
N. H. 91; Cohen v. Teller, 93 Pa. 123; Murphy v. Estate of Skinner, 
160 Wis. 554, 152 N. W. 172, Ann. Cas, 1917A, 817; National Bank 
of Commerce v. First National Bank, 51 Okl. 787, 152 Pace. 596, L. 
R. A. 1916E, 537. 

As between the plaintiff and the defendant herein, it is clear that 
the plaintiff, through whose fault the loss occurred, rather than the 
defendant, who parted with money in absolute good faith, should 
bear the loss. The defendant is entitled to judgment. 


Judgment for defendant. 
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SCHOOL BOND ELECTION MUST BE HELD AT 
PLACE DESIGNATED IN STATUTE 


Edwards v. Board of Supervisors, Supreme Court of Mississippi. 
87 So. Rep. 8. 


The statutes of Mississippi provide that an election for the 
issuance of bonds by a consolidated school district shall be held 
at the schoolhouse in the district, or if there be no schoolhouse, 
at a place designated by the school trustees. An election to 
decide the issuance of $40,000 bonds by the Gunnison consoli- 
dated school district was held at three towns located in the 
district. There was no schoolhouse in the district and the 
places at which the election was held were not designated by the 
school trustees. The election resulted in favor of the bonds. It 
was held that the election was void, and that an injunction 
against the issuance of the bonds should be granted. 


Suit by L. E. Edwards and others against the Board of Super- 
visors of Bolivar County for an injunction. From a decree dissolv- 
ing the injunction and dismissing the bill, complainants appeal. Re- 
versed and rendered. 

Roberts & Hallam, of Cleveland, for appellants. 

Sillers, Elmore, Clark & Sillers, of Rosedale, for appellee. 


HOLDEN, J.—This is an appeal from a decree dissolving an 
injunction and dismissing the bill of the appellants, who, as tax- 
payers, sought to restrain the board of supervisors from issuing 
$40,000 in bonds for the erection of a schoolhouse in a consolidated 
school district. \ 

Upon the presentation of a petition by the patrons to the school 
board of Bolivar county asking that the Gunnison and Deeson schoo? 
districts be consolidated into one district to be known as the Gun- 
nison consolidated school district, and that the schoolhouse of said 
district be located at Gunnison, the school board entered an order 
establishing the Gunnison consolidated school district and appoint- 
ing trustees therefor. 

Following the establishment of the district, the board of super- 
visors was petitioned to issue $40,000 in bonds with which to erect 
a new school building for the district. Thereupon the board entered 
its order declaring its purpose to issue said bonds, and directed the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 154. 





THE BANKING LAW JOURNAL 273 


= 


clerk to give due notice thereof by publication. Following this, 20 
per centum of the taxpayers of the district petitioned against the 
issuance of the bonds, whereupon the board of supervisors, in com- 
plianee with chapter 209, Laws of 1918, § 2, directed that an election 
be held in said district to determine whether the bonds should be 
issued. The order of the board directed that the election should be 
held ‘‘in the towns of Gunnison, Deeson, and Round Lake on May 
30, 1919.’’ The election commissioners also gave notice that the 
election would be held ‘‘in the towns of Gunnison, Deeson, and 
Round Lake, in the Gunnison consolidated school district.’’ Notice 
of the proposal of the board to issue the bonds was given by the 
clerk. 

In pursuance Of the order of the board an election was held on 
the question of the issuance of the bonds, which resulted in a large 
majority voting for the issuance of the bonds. The election was held 
at three places, apparently private stores situated respectively 
somewhere in the towns of Gunnison, Deeson, and Round Lake. The 
voting places where the election was held were not designated by 
the board of supervisors or the election commissioners as the place 
or places at which the election was to be held. 

It appears conclusively that the election was not held at the 
schoolhouse of the consolidated school district, nor was it held at a 
convenient place designated by the trustees of the school. In fact, it 
seems that there was no schoolhouse of the consolidated school dis- 
trict at which the election could have been held, and no other place 
was designated by the trustees of the school or the board of super- 
visors. 

The decisive point in the case is whether or not the election, 
under the circumstances, was valid, because the validity of the 
bonds depended upon the validity of the election authorizing their 
issuance. 

The authority granted by the Legislature to create consolidated 
school districts and to issue bonds for the erection of school build- 
ings therein depends entirely upon the statute (chapter 184, Laws 
of 1914; chapter 194, Laws of 1916; Hemingway’s Code, § 4004), and 
unless the provisions of the act be substantially complied with, the 
power granted cannot be exercised; and therefore, if the election 
was not held at the place provided by the statute, it is void. We 
here set out the act of the Legislature (chapter 194, Laws of 1916; 
Hemingway’s Code, § 4004), which is as follows: 


‘‘That in any case where it becomes necessary to hold an election 
affecting any question to be submitted to the qualified electors in 
any consolidated school district in this state, as now provided by 





274 THE BANKING LAW JOURNAL 


the laws of the state forming such consolidated school districts, that 
such election shall be held at the schoolhouse of said district, or, if 
there is no schoolhouse, the election shall be held at a convenient 
place designated by the trustees of the school,’’ ete. 

The plain language of the statute leads us to conclude that the 
election was void, and the lower court erred in dissolving the in- 
junction and dismissing the bill, because the election was not held 
at the schoolhouse of the consolidated district, nor was it held at a 
convenient place designated by the trustees of the school. If there 
was no schoolhouse at which the election could have been held, 
which seems here to be true, then the trustees of the school should 
have designated a convenient place at which to hold the election; but 
it appars the trustees designated no place for the election, and that 
it was held somewhere in the district at places contrary to the 
provision of the statute. The holding of the election at the desig- 
nated place, as provided by the act, was essential to its validity, 
since the authority to hold the election rests solely upon the statute. 
Barrett v. Cedar Hill C. S. Dist., 85 South. 125. 

It is unavailing to argue that the failure to hold the election at 
the place provided by the statute is a mere irregularity, and that, 
since all of the qualified voters of the District had notice of the 
election, the irregularity is harmless and should not defeat the full 
and fair expression of the electors of the district. This reasoning 
cannot be upheld, because the election in this case could only be 
held by a special statutory power, the exercise of which must con- 
form substantially to all of the affirmative mandatory requirements 
thereof. It was more than a mere irregularity; it was a clear failure 
to hold the election at the place provided by the special statute 
granting the authority for an election. 

The decree of the lower court is reversed, and judgment here for 
the appellants. ’ 


OFFICER NOT LIABLE TO BANK FOR LOSS ON 
LOAN 


American Savings Bank & Trust Company v. Earles, Supreme Court 
of Washington. 194 Pac. Rep. 555. 


The vice-president of a bank. who was also a director and 
member of the executive committee, arranged for a loan by the 
bank to a corporation of which he was a director and stock- 
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holder. All of the officers of the bank had knowledge of the 
loan and none objected. The loan was not formally authorized 
by the exeeutive committee, as required by one of the by-laws of 
the bank, but it appeared that this by-law was continually ig- 
nored by the officers of the bank. It was held that the officer, 
who arranged for the loan, was not liable to the bank for the loss 
suffered as a result of making the loan. 


Appeal from Superior Court, King County; Everett Smith, Judge. 

Action by the American Savings Bank & Trust Company against 
Michael Earles. Judgment for defendant, and plaintiff appeals. De- 
fendant dying after the perfection of the appeal, Helen Louise Earles 
and others, as executors, were substituted as defendants and re- 
spondents. Affirmed. 

Geo. H. Rummens, of Seattle, for appellant. 

Kerr & MeCord, of Seattle, for respondents. 


TOLMAN, J.—Appellant as plaintiff brought this action against 
Michael Earles, formerly a member of its board of directors, and of 
the executive committee of such board, its vice-president and one of 
its principal stockholders, seeking to hold him personally liable for 
losses sustained by the bank on certain loans made by it to the Han- 
ford Irrigation & Power Company, while Earles was an officer and 
stockholder of the borrowing company. The case was tried to a 
jury, and at the close of plaintiff's evidence a motion for a non-suit 
was interposed, granted, and a judgment of dismissal entered. Ap- 
pellant perfected an appeal to this court, and thereafter Mr. Earles 
died, and by stipulation respondents were substituted as defendants 
and respondents. 

Under the theory of appellant’s complaint in order to recover it 
must have produced evidence tending to establish its allegations that 
the plaintiff, acting in his dual capacity, fraudulently procured the 
loans to be made, knowing the Hanford Company was insolvent, that 
he might profit therefrom directly or indirectly, or that for a like 
selfish purpose he dominated the officers and directors of the bank 
and prevented them from enforcing the notes against the maker. 

It is impossible within reasonable limits to detail the evidence 
shown by the voluminous record, which we have studied with care, 
and we doubt whether any good purpose would be served thereby. 
We think it sufficient, therefore, to say that appellant has wholly 
failed to present any facts from which a jury might find the in- 
solvency of the Hanford Company at the time the loans were made 
in 1909 and 1910 or for a long time thereafter, or that Earles knew 
it to be insolvent before its affairs were placed in the hands of a re- 
ceiver in 1915. On the contrary, appellant’s evidence clearly shows 
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that while the Hanford Company was greatly in need of ready 
money at the time it secured the loans, yet it was a going concern, 
with assets greatly in excess of its liabilities; that at about that time 
its capital stock was increased, and $300,000 of cash capital added, 
which was sufficient to retire all of its pressing obligations; that 
negotiations were then under way for the sale of its assets to eastern 
interests for several million dollars, and that shortly after the loans 
were made the whole of its capital stock was sold at par for cash to 
capitalists engaged in a large way in such enterprises. 

While interested financially both in the lender and borrower, it 
does not appear that Earles concealed anything from, or misrepre- 
sented anything to the lender, and while it might be found or in- 
ferred that he did not obtain the formal authorization of the loan 
by the executive committee of the bank in the manner required by 
its by-laws, still it clearly appears that such by-law was habitually 
and customarily ignored by the officials of the bank; that all knew 
of the loans, none criticized them, and as stated by appellant’s prin- 
cipal witness, who‘seems to be the instigator of the action: 


‘*T have already stated that if these loans were brought before 
the board, in my opinion, they would be ratified without a question 


about it.’’ 


True, this witness asserted that the board was, at all such times, 
under the domination and control of Earles, but we ean find no sup- 
port for such assertion in the evidence. 


The attempt to show that Earles through the Cascade Construe- 
tion Company, of which he was the sole owner, and which was at 
one time a considerable creditor of the Hanford Company, actually 
received the money borrowed, in whole or in part, failed entirely, 
and the incidental benefit which he received from the loans as a 
stockholder of the Hanford Company, even though the presumption 
be against the good faith of such transactions generally, under the 
facts shown in this record, was a legitimate one. 

We find no fact or reasonable inference from any facet which 
would justify a jury in finding that Earles sought in any manner 
to delay or prevent the bank from enforcing payment against the 
Hanford Company, and it reasonably appears that the bank officers, 
other than Earles, thought the loan a good one, and extended the 
notes or delayed enforeing payment because they felt entirely safe 
in so doing. 

We find no error in exelnding the testimony as to complaints 
made to, and action taken by, the state bank examiner long after 
the loans were made, and fail to see how anything then done by the 
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bank examiner could throw any light upon the issues to be deter- 
mined. 

We find no evidence admitted or offered which would sustain 
a verdict in appellant’s favor. 

The judgment is affirmed. 


WHERE CHECK OPERATES AS AN ASSIGN- 
MENT 


Dunlap v. Commercial National Bank of Los Angeles, District Court 
of Appeal of California. 195 Pac. Rep. 688. 


Shortly before his death a depositor in the defendant bank 
drew a check payable to the order of his niece, who had nursed 
him through a long illness, for the entire balance on deposit. The 
check was presented after the death of the drawer and payment 
was refused. The deposit was also claimed by the decedent’s ad- 
ministrator. It was held that, although the Negotiable Instru- 
ments Law provides that a check does not of itself operate as an 
assignment of any part of the fund, against which it is drawn, a 
check will be regarded as an assignment when it is the clear in- 
tention of the parties that it should so operate. The court con- 
cluded that such intention was clearly shown in this case, and 
decided that the niece was entitled to the fund as against the 
administrator. 


Consolidated action by Frank E. Dunlap, as administrator of 
John W. Kenton, deceased, and by Bettie B. Dunn, against the Com- 
mercial National Bank of Los Angeles. From an adverse judgment, 
Dunlap appeals. Affirmed. 

Stewart & Stewart and L. B. Stanton, both of Los Angeles, for 
appellant. 

Geo. M. Harker and S. M. Bernard, both of Los Angeles, for re- 
spondent Dunn. 

James, Smith & MeCarthy, of Los Angeles, for respondent Com- 
mercial Nat. Bank of Los Angeles. 


BRITTAIN, J.—From a single judgment and on a single tran- 
script the administrator of the estate of John W. Kenton appeals in 
these consolidated cases. The record shows that the respondent 
Dunn sued the respondent bank, claiming that Kenton in his life- 
time had made an equitable assignment of the entire balance to his 
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credit with the bank, and had given her a check for the entire bal- 
ance, payment of which was refused by the bank when it was pre- 
sented after his death. After the Dunn suit was commenced Dunlap, 
as administrator of Kenton’s estate, sued the bank on another check 
drawn by him as administrator for a portion of the amount on de- 
posit. 

The bank answered in each case, setting up the facts, and sought 
by motion to be permitted to pay the amount for which it admitted 
it was liable into court, and to have the two claimants interplead. 
Under the circumstances, this would seem to have been the proper 
course, but for some reason which does not appear the motion was 
denied. The bank does not appeal, and the appellant does not at- 
tack this order. Its only importance at this time is as an explana- 
tion of the subsequent proceedings which are attacked. 


When the motion for interpleader came on the parties in both 
suits were present in court, and in each case an order was then 
made, reciting that it was made by consent of the parties and by the 
consent of the plaintiff in the corresponding case. Each order di- 
rected that the case in which it was made should be consolidated 
with the other, and the two cases tried together. Such trial was 
had, and the trial court in construing the consent order of consolida- 
tion, which had been made by another judge of the same court, ruled 
that the complaint of the administrator should be considered as a 
cross-complaint in the Dunn case. The court found the fact of as- 
signment as alleged in the Dunn complaint. Judgment was accord- 
ingly entered for Miss Dunn for the amount of the fund in dispute. 
It ordered the bank to pay the money into court and the bank’s 
dismissal when this should be done. Costs were awarded to both 
the bank and Miss Dunn, to be paid from the estate in due course 
of administration. So far as the bank was concerned the judgment 
required it to do exactly what it sought to do in the first instance. 
At the trial the administrator on the one side and the respondent 
Dunn on the other introduced and were offered an opportunity to in- 
troduce the same evidence which would have been pertinent and ma- 
terial had they formally interpleaded. 

The appellant attacks the judgment on the merits and also be- 
eause of the procedure adopted, which he claims inextricably tangled 
the rights of the parties. In his brief, no doubt because of his reli- 
ance upon the second ground of attack, he has mingled his argu- 
ment on both grounds. There is no difficulty in disposing separately 
of the questions presented, and the second ground of attack may be 
better understood by considering first the case on its merits. 

The trial court found that Kenton, for valuable services rendered 
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to him by the respondent Dunn, made and delivered to her the cheek 
which the bank refused to pay after the drawer’s death; that as be- 
tween Miss Dunn and Kenton the transaction was complete at the 
time of his delivering the check to her, and that the delivery was 
made, and by them was intended to be a complete assignment to her 
by Denton of all his right, title and interest in and to the whole 
amount of the deposit. There is evidence to support these findings, 
and they are conclusive of the facts upon this appeal, unless the ap- 
pellant’s attack upon them is to be sustained. The attack on the 
ground of error in admitting any evidence on behalf of the claim of 
the respondent Dunn as against the appellant will be considered with 
the second phase of the case. For the present it may be passed as 
without substance. 

While Miss Dunn, who was the niece of Kenton, was on the wit- 
ness stand, and after the check given her had been identified, she 
was asked: ‘‘For what purpose, if you know, did he sign it?’’ An 
objection on the ground that the question called for her conclusion 
was overruled, and this is assigned as reversible error. In view of 
the fact that she immediately afterwards testified at length eoncern- 
ing what was said and done when the check was drawn, signed and 
delivered to her, it does not appear that the appellant was injured 
by the ruling. She testified that her uncle said: 


‘‘T am here sick. I don’t know how long I will be sick or how 
sick I will be. When I asked you to take care of me little did I think 
you would have to go through what you have. I never can pay you 
enough for what you have done for me. Fill the check out for the 
full amount in the bank.’’ 


It is contended that this evidence is insufficient to sustain the find- 
ings, which have been summarized, and authorities have been quoted 
upon general unsatisfactory character of the evidence of beneficiaries 
of such transactions after the death of the other party to them. These 
matters were for the consideration of the trial judge. The appel- 
lant did not cross-examine Miss Dunn, no evidence of any kind was 
offered to contradict or discredit her, and the evidence supports the 
findings. The argument that the transaction constituted a gift causa 
mortis rather than a payment is but the same attack in another form 
on the evidence and the findings. It is without force. 

A lengthy argument is made on the effect of that provision of 
the Uniform Negotiable Instruments Law embodied in Section 3265e 
of the Civil Code as added by St. 1917, p. 1559, which provides that 
a check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer, and the bank is not liable to 
the holder unless and until it accepts or certifies the check. The pro- 
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visions of the section are in accord with the law of this state prior 
to the adoption of the present Negotiable Instruments Law. Donohoe- 
Kelly Banking Co. v. 8. P. Co., 138 Cal. 183, 71 Pac. 93, 94 Am. St. 
Rep. 28. These rules concerning negotiable instruments, standing 
alone, do not militate against the doctrine of equitable assignments 
of specific property accompanied either by the delivery of a check or 
evidenced in whole or in part by other means. All parties to this 
appeal agree that the relationship of the bank to the drawer of the 
check was that of debtor and creditor. Despite the effect of the 
Code section on the rights of the bank, if from the entire transac- 
tion between Kenton and Miss Dunn it clearly appeared that it was 
their intention to pass title to the chose in action, then as between 
Miss Dunn and Kenton there was an assignment of the debt of the 
bank. Goldman v. Murray, 164 Cal. 419, 129 Pac. 462. From the 
evidence submitted the court found there was such an assignment, 
and that as between Kenton and Miss Dunn the transaction was en- 
tirely closed when the check was delivered. If she became the owner 
of the debt, it never became a part of Kenton’s estate and his ad- 
ministrator had no right to it nor to any part of it. Her suit against 
the bank was not merely on the check but on the assigned debt of 
the bank to Kenton. Kenton’s debt to her had been satisfied by the 
assignment. She therefore had no claim against Kenton’s estate, 
and it was not necessary for her either to present a claim against the 
estate or to make the administrator a party to her suit against the 
bank. After Kenton’s death the administrator of his estate claimed 
the chose in action which the trial court found had been assigned 
to Miss Dunn by Kenton in his lifetime. The bank admitted its lia- 
bility on the debt, and the only real dispute was between Miss Dunn 
and the administrator. It is argued that under the probate laws 
Miss Dunn might have presented a claim to the estate, and sued on 
the debt which by the assignment Kenton had satisfied. It was not 
necessary that she should do so. She had no claim against the estate, 
and it is well settled that one who claims as his own adversely to an 
estate specific property held and claimed by the estate cannot be 
ealled a creditor of the estate within the meaning of the probate law. 
If there was an assignment by Kenton, regardless of anything which 
the books of the bank may have shown, the property was the prop- 
erty of Miss Dunn. If the apparent title was in the estate, it was 
held by the estate as trust property. Either under the claim of own- 
ership or of trust she might have sued the administrator without pre- 
senting any claim against the estate. Estate of Dutard, 147 Cal. 253, 
256, 81 Pae. 519. The argument based upon the provisions of the in- 
heritance tax law has no bearing on the case. If Kenton in satis- 
faction of his debt transferred the property in his lifetime, and the 
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trial court so determined, the inheritance tax law did not reach that 
property. On the merits, the judgment following the conclusions of 
law based on the findings, and they in turn being supported by the 
evidence, the appellant’s attack upon the first ground must fall. 

The judgment is affirmed. 


NOTE DUE ON NON-PAYMENT OF INTEREST 
IS NEGOTIABLE 


Commercial Savings Bank v. Schaffer, Supreme Court of Iowa. 181 
N. W. Rep. 492. 


The negotiability of a note is not destroyed by the fact that it 
contains a clause under which it becomes due upon a failure to 
pay interest within 30 days after the interest is due. 


Action on promissory note. Judgment for the plaintiff, and de- 
fendant appeals. Affirmed. 

Brockett, Strauss & Shaw, of Des Moines, and Isaae Petersberger, 
of Davenport, for appellant. 

A. L. Hager, of Des Moines, for appellee. 


FAVILLE, J.—The appellee is a banking corporation doing busi- 
ness in Des Moines. This suit is brought on a promissory note exe- 
cuted by the appellant to the American Silo Company, of Des Moines, 
Iowa, and transferred to the appellee as collateral security for an 
indebtedness due from said American Silo Company to the appellee. 
The defense interposed was that the note was given to the American 
Silo Company under a contract between the appellant and said com- 
pany, whereby the said silo company had assigned to the appellant 
its right to erect silos in accordance with a certain invention known 
as the ‘‘Playford patent’’. It was alleged that the said patent was 
swhsequently declared by the United States court to be invalid and 
of no force and effect, and that the silo company had abandoned 
the construction of machines under the patent since the date of said 
decree. It is also alleged by the appellant that previous to the exe- 
eution of the said contract various false and fraudulent representa- 
tions had been made to the appellant by the said silo company, and 
that said note was obtained from the appellant in pursuance of said 
representations. It is denied that the appellee is an innocent pur- 
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chaser of the note in suit for value without notice, and it is alleged 
that said note, by its terms, is non-negotiable. The note in question 
is in words and figures as follows: 


‘*Des Moines, Iowa, Mch. 15, 1917. No. 542. Due June 15, 1918. 
$500.00. June 15, 1918, after date, for value received, I or we prom- 
ise to pay to the order of American Silo Co., of Des Moines, Iowa, 
five hundred and no/100 dollars, in gold coin of the United States 
of America, of or equal to the present standard value, at Commercial 
Savings Bank of Des Moines, lowa, with interest at eight per cent 
per annum from date payable annually. 

‘*Should any of the interest or principal not be paid when due, 
it shall bear interest at the rate of eight per cent. per annum, and a 
failure to pay any of said interest within thirty days after due shall 
cause the whole note to become due and collectible at once. It is also 
stipulated that, should the collection of this note be enforced by 
law or be collected through an attorney without suit, a reasonable 
amount shall be paid or allowed as attorney’s fees and taxed with 
the costs in this cause. We further agree that in any suit to collect 
this note any justice of the peace may have jurisdiction to the 
amount of $300.00. Indorsers and guarantors waive demand of pay- 
ment, protest and notice of non-payment and also agree to an exten- 
sion of time on this note without notice. 

“LL. J. Schaffer. 

**P. O. Address, Princeton, Iowa.’’ 


But two questions are presented for our consideration, which are 


as follows: First, is the note in suit a non-negotiable instrument, as 
claimed by the appellant, for the reason that the sum payable is not 
certain under the terms of the negotiable instruments statute of 
Iowa? Second, if the note is negotiable, is the appellee a holder 
thereof in due course? 

In respect to the alleged non-negotiability of the note set out, 
the precise question urged by the appellant is that the note is ren- 
dered non-negotiable because of the provision thereir# that ‘‘a failure 
to pay any of said interest within thirty days after due shall cause 
the whole note to become due and collectible at once.’’ Section 
3060a2, Code Supplement 1913, being a portion of the so-called Uni- 
form Negotiable Instruments Law, provides: 


‘The sum payable is a sum certain within the meaning of this 
act although it is to be paid: . . . 3. By stated instalments, with a 
provision that upon default in payment of any instalment, the whole 
shall become due.”’ 


Appellant concedes that, if this note was payable in instalments 
and had provided that a ‘‘failure to pay any of said instalments 
within thirty days after due shall cause the whole note to become 
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due and collectible at once,’’ the sum would be certain, and the note 
would be a negotiable instrument under the terms of the statute. But 
it is appellant’s contention that the note in this respect refers to 
‘*interest’’ instead of ‘‘instalments,’’ and that this insertion in the 
note renders it non-negotiable. It is argued by the appellant that 
the uniform negotiable instruments statute, which was adopted gen- 
erally in the various states of the Union, was designed to make uni- 
form throughout the country the law of negotiable instruments. The 
statute, however, was not adopted in identical language in all of the 
states. It is argued that the states of Iowa, Idaho, North Carolina, 
and Wyoming, in adopting the uniform negotiable instruments stat- 
ute, omitted therefrom the words ‘‘or of interest,’’ and did so ad- 
visedly. It is contended that the insertion of such clause not being 
included within the act renders the note non-negotiable. 

It must be admitted that by its terms this clause of the note 
does not bring it within the language of the section of the statute 
quoted. ‘‘Instalments’’ and ‘‘interest’’ are two entirely separate 
and distinct things. The real question is whether or not this note is 
non-negotiable because it contains the provision in respect to the 
failure to pay interest accelerating the due date of the note. It is 
argued by appellant that, because the Iowa Legislature omitted the 
words ‘‘or of interest’’ in enacting the uniform negotiable instru- 


ments statute, it was the purpose and intention of the Legislature 
that instruments that did contain such a clause should be non- 


negotiable. 

There would be more force in this position of counsel if the Nego- 
tiable Instruments Law in force in the majority of the states of the 
Union had in fact been previously enacted in Iowa, and had there- 
after been amended; in other words, the intent of the Legislature in 
a matter of this kind may more readily be determined by an amend- 
ment to existing laws than it is by the failure to enact a proposed 
statute in the exact terms in which it may be adopted by some other 
state or states. If the statutes of Iowa had contained such a pro- 
vision as is contained in the Negotiable Instruments Law in some of 
the other states, and our Legislature had by amendment stricken the 
clause from the statute, then we would be in a different position to 
inquire as to the purpose and intent of the Legislature in making 
such an amendment. 

Our real inquiry is, however: Does the provision referred to in 
this note render it non-negotiable? Section 3060a196 is a section of 
the same statute and provides: 


‘‘In any ease not provided for in act, the rules of the law mer- 
chant shall govern.”’ 
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The note in the instant case comes squarely within this latter pro- 
vision of the statute. The act itself is entirely silent on the effect 
of the insertion in a note of a clause like the one under considera- 
tion. It can with much force be argued that as a matter of logic 
there is no good reason why, if a note is negotiable which provides 
that the entire note shall become due upon the failure to pay an in- 
stalment thereof, a note would not also be negotiable that provides 
that it should become due upon the failure to pay interest thereon. 
But, the cause not being included within the statute in terms, we 
are compelled to find whether under the rules of the law merchant, 
the insertion of such a clause renders the instrument non-negotiable. 
We think the decisions are substantially in accord on the proposi- 
tion that such an instrument is negotiable. 

In Bank vy. Arthur, 163 lowa 205, 143 N. W. 556, Ann. Cas. 1916C, 
498, we had under consideration a note and mortgage, the latter con- 
taining siipulations regarding the payment of taxes, committing 
waste, providing insurance, and similar matters. It also contained 
this clause: 


‘*A failure to comply with any of the agreements hereof (inelud- 
ing warranty of titie) causes the whole debt to at once become due 
and collectible, if said second party or assigns so elect.”’ 


We said: 


‘As the provisions of the mortgage in the case at bar did not 
render the amount payable on the note uncertain, the note cannot be 
denounced as non-negotiable on this ground. Nor did the clause giv- 
ing the mortgagee on breach of certain conditions the election to 
declare the entire indebtedness due. Under the Negotiable Instru- 
ments Act, an instrument, to be negotiable, ‘must be payable on de- 
mand, or at a fixed or determinable future time.’ Section 30601a, 
Code Supp. This note was payable ‘on the 6th day of October, 
1910.’ It was certain that the time would arrive when the note 
would be payable, and the circumstances that it might become pay- 
able before that time upon the default of the maker in certain re- 
spects at the option of the payee or holder did not affect its nego- 
tiability.”’ 


In the instant case the note, by its terms, was payable June 15, 
1918, and, as declared in the Arthur Case: 


“Tt was certain that the time would arrive when the note would 
be payable, and the circumstances that it might become payable be- 
fore that time upon the default of the maker in certain respects at 
the option of the payee or holder did not affect its negotiability.”’ 


The Arthur Case was approved in Lundean v. Hamilton, 184 Iowa 
907, 169 N. W. 208, as to this question. 
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The rule announced in these cases is determinative of the ques- 
tion in the instant case. We hold that the clause in the note in ques- 
tion providing that ‘‘a failure to pay any of said interest within 
thirty days after due shall cause the whole note to become due and 
collectible at once’’ did not render the note non-negotiable. 

As bearing on the question in other jurisdictions, see Chicago 
Railway Equipment Co. v. Merchants’ National Bank of Chicago, 136 
U. 8. 268, 10 Sup. Ct. 999, 34 L. Ed. 349; Hunter v. Clarke, 184 Ill. 
158, 56 N. E. 297, 75 Am. St. Rep. 160; Hollingshead v. John Stuart 
& Co., 8 N. D. 35, 77 N. W. 89, 42 L. R. A. 659; Phelps v. Sargent, 
69 Minn. 118, 71 N. W. 927; Merrill v. Hurley, 6 8. D. 592, 62 N. W. 
958, 55 Am. St. Rep. 859; Roberts v. Snow, 27 Neb. 425, 43 N. W. 
241; Ernst v. Steckman, 74 Pa. 13, 15 A. M. Rep. 542; Zollman v. 
Jackson Trust & Savings Bank, 238 Ill. 290, 87 N. E. 297, 32 L. R. A. 
(N. 8.) 858. 

The appellant contends that the appellee is not a holder of said 
note in due course. The testimony disclosed that on April 1, 1917, 
the American Silo Company, through its proper officer, borrowed 
$3,500 of the appellee bank and executed its note therefor, which was 
due March 1, 1918. At the time said note was given the maker of 
said note secured the appellee therefor by a deposit of collateral 
securities, and among the notes so deposited as collateral was the 
note in suit in this cause. When the said $3,500 note of the silo 
company to the appellee bank became due, on or about March 1, 
1918, the note was renewed by the execution of a new note for a 
like amount, and the collateral deposited when the original note was 
made continued to be held by the appellee as collateral to the debt. 
The old note originally given for the indebtedness was at said time 
delivered to the maker thereof. No other change in the situation 
took place. 

It is the claim of the appellant that at the time of the renewal of 
this note by the appellee conditions had developed which charged 
the appellee with notice that the appellant’s note, which appellee 
held as collateral, was subject to equities, and particularly that there 
had then been a failure of consideration for the execution of the 
same. The legal question involved is whether or not the renewal of 
the original note, without disturbing the securities, so changes the 
status of the parties as to make defenses to the collateral paper 
available, if at that time the holder of the collateral has notice of 
such defenses. The determination of this question involves a consid- 
eration of the character of the contract between the parties. 

When the silo company borrowed the $3,500 from the appellee 
and gave its note therefor, it deposited with the appellee the note in 
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suit as collateral to the original indebtedness evidenced by the note 
of $3,500 which it then gave. The collateral was pledged to secure 
the indebtedness which the silo company owed to the appellee. That 
indebtedness was evidenced by a promissory note. When said note 
became due, the evidence of the indebtedness was changed by the 
surrender of the old note and the execution of a new one, but there 
was no change whatever in the indebtedness. If the new note had 
been accepted in payment of the old note, or if a change had been 
made in the debt, as by increasing the amount thereof, then we 
would have had an entirely different proposition. It is the rule that, 
where the note is given merely in renewal, and not in payment, the 
renewal does not extinguish the original debt or in any way change 
it, except by postponing the time of payment, and that the relation 
of the parties as to securities is not changed. Lowry v. Fisher, 2 
Bush (Ky.) 70, 92 Am. Dee. 475; Miller v. Hilton, 88 Me. 429, 34 Atl. ° 
266; Miller v. McCarty, 47 Minn. 321, 50 N. W. 235, 28 Am. St. Rep. 
375; First National Bank v. Lesser, 9 N. M. 604, 58 Pace. 345; Jagger 
Iron Co. v. Walker, 76 N. Y. 521; McLaughlin v. Bank of Potomac, 
7 How. 228, 12 L. Ed. 675; Md. National Bank v. Hollingsworth, 135 
N. C. 556, 47 S. E. 618. 

In Holland Trust Co. v. Waddell, 75 Hun. 104, 26 N. Y. Supp. 980, 
the court declared: 


‘*The principle is too well settled to need the citation of authori- 
ties that the renewing of notes from time to time in no way extin- 
guishes the original debt. It is simply an extension of the time of 
payment, and a change as to the evidence of the debt, and all col- 
laterals pledged for the payment would remain as security, notwith- 
standing the extension of the time of payment.”’ 


In First National Rank of Iowa City v. MeGrath, 111 Miss. 872, 
72 South. 701, where the suit was on a collateral note, the Supreme 
Court of Mississippi says: 


‘“‘The fact that the original note of the Puritan Manufacturing 
Company to the Bank of Iowa City has been renewed several times 
does not in any way alter the position of the bank with reference to 
being a bona fide holder or purchaser for value of the note here sued 
on. 7 Cye. 877 and 879; Mix v. Bank, 91 Ill. 20, 33 Am. Rep. 44; 
Cansler v. Sallis et al., 54 Miss. 446."’ 


The rule as announced appears to us to be sound in reason and. 
supported by authority. In the instant case the undisputed testi- 
mony shows that the original note was merely renewed. No change 
whatever was made in the relation of the parties, and the original 
indebtedness remained the same. The note in question was given as 
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collateral to secure said indebtedness, and, being free from equities 
in the hands of the appellee as a holder in due course when orig- 
inally pledged, would not be subject to equities by the mere giving 
of a new note to evidence the original indebtedness when no new 
contract was made and the position of the parties remain unchanged. 

It is admitted that at the time of the original pledging of the 
note in suit as collateral security there were no equities available to 
the maker. It is claimed that at the time of the renewal of the 
original note there had been a failure of the consideration for which 
the appellant’s note was given, and that the bank had knowledge of 
such failure of consideration at the time of said renewal of the orig- 
inal note. As we have before pointed out, even if this were true, it 
would not affect the right of the appellee bank as a bona fide holder 
of said note, the renewal not being intended in any way, under the 
evidence, to change the original indebtedness which the note in suit 
was pledged to secure. 

In any event the trial court heard the evidence on the question 
of whether or not the appellee had notice at any time of said alleged 
defenses and held that under the evidence the appellee was a holder 
in due course. The cause was tried to the court without the inter- 
vention of the jury, and this finding of the trial court has the force 
and effect of a verdict of a jury, and we cannot interfere therewith. 
A careful examination of the entire evidence in the case convinces 
us that the conclusion reached by the trial court upon the facts was 
correct. 

The judgment of the lower court is affirmed. 


NOTE PROVIDING FOR EXTENSION OF TIME 
NON-NEGOTIABLE 


Sanderson v. Clark, Supreme Court of Idaho. 194 Pac. Rep. 472. 


A promissory note, payable 15 months after date, which con- 
tains this provision: ‘‘Maker and indorser hereon consent to ex- 
tension of this note without notice,’’ is non-negotiable because it 
is not payable at a fixed or determinable future time. It is, there- 
fore, open to defenses. 


Suit by T. B. Sanderson against Elvira J. Clark and another to 
foreclose a mortgage. Judgment for defendants, and plaintiff appeals. 
Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 657. 
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W. T. Stafford, of Gooding, for appellant. 
McDougall & Jones, of Pocatello, for respondents. 


MORGAN, C. J.—The evidence shows that G. C. Leeper and C. L. 
Powell perpetrated a fraud on respondents whereby they were pro- 
cured to make, execute and deliver to Leeper, without consideration, 
the promissory note and mortgage sued on; that before maturity 
Leeper sold the note and mortgage, for a valuable consideration, to 
appellant who took them without knowledge of the fraud; that the 
note was not indorsed, but the transfer was made by delivery and 
by means of an instrument of assignment. Following is a copy of 
the note: 

**$2.500.00. Pocatello, Idaho, July 19th, 1915. 

‘*Fifteen months after date, without grace, for value received, I, 
we or either of us, promise to pay to the order of G. C. Leeper twen- 
ty-five hundred ($2,500.00) dollars payable in lawful money of the 
United States at Rockland, Idaho, with interest at the rate of 8 per 
cent. per annum from date, interest payable annually until paid. 

‘And if suit be instituted for the collection of this note I agree 
to pay a reasonable attorney’s fee for cost of collection. Maker and 
indorser hereon consent to extension of this note without notice. 

**Due 19—. 

**'50e. War Rev. Stamps, canceled] 

“Elvira J. Clark. 
**C. J. Clark.’’ 


The note was non-negotiable because the time for payment was 
not fixed as required by C. 8. § 5868, which provides: 
‘*An instrument to be negotiated must conform to the following 


requirements: . . . Must be payable on demand or at a fixed or de- 
terminable future time. . . . ”’ 


This court, in Union Stockyards National Bank w. Bolan, 14 Idaho 
87, 93 Pace. 508, 125 Am. St. Rep. 146, having under consideration 
a promissory note wherein it was provided, ‘‘No extension of time of 
payment, with or without our knowledge, by the receipt of interest 
or otherwise, shall release us or either of us from the obligation of 
payment,’’ said, in view of the statute above quoted: 

‘‘The note is non-negotiable and the indorsee holds it subject to 


all the equities, counter-claims and defenses that existed between 
the maker, Bolan, and the payee, Uinta Hereford Cattle Company.”’ 


See, also, Rossville State Bank v. Heslet, 84 Kan. 315, 113 Pace. 
1052,-33 L. R. A. (N. S.) 738: Oyler v. MeMurray, 7 Ind. App. 645, 
34 N. E. 1004; Merchants’ & Mechanics’ Sav. Bank v. Fraze, 9 Ind. 
App. 161, 36 N. E. 378, 53 Am, St. Rep. 341. 

Furthermore, C. S. § 5897, provides: 
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**An instrument is negotiated when it is transferred from one per- 
son to another in such manner as to constitute the transferee the 
holder thereof; if payable to bearer, it is negotiated by delivery; if 
payable to order, it is negotiated by the indorsement of the holder, 
eompleted by delivery.’* 


The note under consideration was made payable to the order of 
G. C. Leeper, and he did not indorse it. Therefore, appellant’s rights 
are to be measured by C. 8. § 5916, which is as follows: 

‘*Where the holder of an instrument payable to his order trans- 
fers it for value without indorsing it, the transfer vests in the trans- 
feree such title as the transferor had therein, and the transferee ac- 
quires, in addition, the right to have the indorsement of the trans- 
feror. But for the purpose of determining whether the transferee is 
a holder in due course, the negotiation takes effect as of the time 
when the indorsement is actually made.’’ 


The note and mortgage having been procured by means of fraud 
and without consideration were, thereupon and thereafter, in the 
hands of Leeper and appellant, his transferee, without indorsement, 
subject to a complete defense. 

We find no error in the record, and the judgment is affirmed. 
Costs are awarded to respondents. 


ISSUING POSTDATED CHECK AGAINST IN- 
SUFFICIENT FUNDS NOT A CRIMINAL 
OFFENSE 


Smith v. State, Supreme Court of Arkansas. 226 S. W. Rep. 531. 


Under the statute of Arkansas, making it unlawful to give a 
check upon an account in any bank when there shall not be 
sufficient funds therein to cover the same, it is not an offense to 
issue a postdated cheek which is subsequently refused for want of 
sufficient funds. 


Appeal from Cireuit Court, Pike County; J. S. Steel, Judge. 

P. L. Smith was convicted of unlawfully and feloniously giving a 
eheek on a certain bank without having sufficient funds on deposit 
with which to pay the check, and he appeals. Reversed and cause 
dismissed. 

Jno. D. Arbuckle, Atty. Gen., and Silas W. Rogers, Asst. Atty. 
Gen., for the state. 


NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 220. 





“290 THE BANKING LAW JOURNAL 


HUMPHREYS, J.—Appellant was indicted, tried, and convicted in 
the Pike circuit court for unlawfully and feloniously giving a check, 
in the sum of $103.40, on the Citizens’ National Bank of Arkadel- 
phia, in Clark County, to J. H. Wallace, in Pike County, not having 
at said time sufficient funds on deposit in said bank with which to 
pay said check. From the judgment of conviction an appeal has 
been duly prosecuted to this court. 

Appellant was indicted under Sections 1 and 3 of Act 258, Acts 
1913, making it a misdemeanor for an individual, either resident or 
doing business in this state, to give a check in favor of any one on 
any bank when there shall not be sufficient funds therein to cover 
same, unless prior arrangements had been made with said bank to 
pay the check. 

The undisputed evidence showed that the check in question was 
drawn in favor of and given to J. H. Wallace by appellant in No- 
vember, or the early part of December, 1918, and postdated January 
21, 1919. 

The question raised by the appeal is whether the act has any ap- 
plication to a postdated check. This court is committed to the doc- 
trine that the postdating of a check does not convert it into any 
other form of commercial paper. It is still, notwithstanding the 
postdate it bears, a check in all essentials. A postdated check re- 
lates, however, to a future deposit or account in the bank upon 
which the check is drawn, and not to a present account therein. In 
the meantime, the drawer retains the full and free use of his entire 
account or deposit. Merchants’ & Planters’ Bank of Camden v. New 
First National Bank of Columbus, Ohio, 116 Ark. 1, 170 S. W. 852, 
Ann. Cas. 1917A, 944; Champion vy. Gordon, 70 Pa. 474, 10 Am. Rep. 
681; Allen v. Keeves, 1 East. 216. It is apparent from a careful read- 
ing of the statute under which appellant was convicted that it has 
relation to checks drawn upon a present, and not a future, deposit 
or account. The act makes it unlawful to give a check upon an ac- 
count in any bank when there shall not be sufficient funds therein 
to cover the same, or unless arrangements had been previously made 
with the bank to pay same. The purpose and intent of the act was 
to prevent one from defrauding another by negotiating checks with- 
out funds in the bank upon which drawn to pay same. The giving 
of a postdated check implies a promise to deposit money in the bank 
at a future date to pay the check, and there is nothing in the act 
which makes it unlawful to promise and fail to pay at a future date. 

The judgment of conviction is therefore reversed, and, as there 
ean be no offense under the statute for giving a postdated check, 
the cause is dismissed. 
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BANK LOSES IN CASHING EXPRESS COMPANY 
DRAFTS 


American Express Company v. People’s Savings Bank, Supreme 
Court of Iowa. 181 N. W. Rep. 701. 


One Crozer purchased four drafts from the plaintiff express 
company, aggregating $7,187. He paid for the drafts with checks 
drawn by him on thedefendant bank. The express company was both 
drawer and drawee of the drafts, and they were made payable to 
non-existing concerns, invented by Crozer for the occasion. Crozer 
indorsed the names of the payees on the drafts and cashed them 
at the defendant bank. The defendant forwarded the drafts for 
collection and they were paid. When the express company pre- 
sented its checks for payment, it found out that they were drawn 
against no funds, and thereupon sued the defendant bank for the 
amount which it had paid on its drafts. It was held that the 
drafts were payable to order and that the indorsements made 
by Crozer were forgeries. This being so, the express company 
was entitled to recover from the bank under the rule that a 
drawee may recover the money paid on a forged indorsement. 
Although the drafts were payable to non-existing concerns they 
were not payable to bearer under the Negotiable Instruments 
Law, for the reason that the express company, the drawer, had 
no knowledge of the fact that the payees were fictitious persons. 


Appeal from District Court, Linn County; F. O. Ellison, Judge. 

Action at law to recover $7,187 proceeds of four drafts issued by 
plaintiff as drawer and paid by plaintiff as drawee and alleged to 
have a forged or unauthorized indorsement thereon through which 
defendant bank secured its title prior to presentment and payment. 
Verdict of jury under direction of the court finding for defendant. 
Judgment entered against plaintiff for costs. Plaintiff appeals. Re- 
versed. 

Dawley & Jordan, of Cedar Rapids, and Herbert F. Goodrich, of 
Iowa City, for appellant. 

Redmond & Stewart, of Cedar Rapids, for appellee. 


DE GRAFF, J.—One M. L. Crozer, of Cedar Rapids, Iowa, pur- 
chased four drafts from the plaintiff, American Express Company, 
in the aggregate sum of $7,187, and at the time of purchase gave to 
the company his personal checks drawn on the defendant bank. The 
company was the drawer and the drawee, and the drafts were all 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Fdition) § 370. 
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of tenor except the respective amounts named therein, and the payees 
to whose order they were drawn. The payee in the first draft pur- 
chased was ‘‘ Western Evergreen,’’ in the second and third ** West 
Coast Company,’’ and in the fourth, ‘‘Western Evergreen Co.”’ 

The West.Coast Company is a fictitious person, and the Western 
Evergreen Company may have been a firm doing business in San 
Francisco. It was not known by the drawer (American Express 
Company) that these drafts were payable to the order of fictitious 
or non-existing payees. 

After receiving said drafts from the express company Crozer in- 
dorsed them by writing thereon respectively the names of the payees, 
and cashed same at the defendant bank. These drafts were then in- 
dorsed by the cashier of the defendant bank to the order of the Con- 
tinental & Commercial National Bank ef Chicago, with the further 
written statement, ‘‘Prior indorsements guaranteed.’’ The drafts 
were presented by the Chicago bank to the treasurer of the plaintiff 
company for payment, and the same were paid in full to the saia 
National Bank, the latter remitting to the defendant bank the 
amounts received. The plaintiff company, not having realized on the 
checks received by it from the purchaser, Crozer, now sues to re- 
cover from the defendant bank the several amounts so paid. 

The pertinent and primary question on this appeal is: Did 
plaintiff on its evidence make a prima facie case? No evidence was 
introduced by defendant. The trial court sustained defendant’s mo- 
tion at the close of plaintiff’s testimony, and directed a verdict in 
defendant’s favor. If plaintiff’s petition stated a cause of action, 
and its averments were sustained by plaintiff’s evidence, then the 
eourt was in error in directing a verdict, regardless of the defense 
tendered by the answer, and regardless of the failure of plaintiff to 
allege and prove special damage. Plaintiff did plead: 


eer 


. 
That the claim for the amounts paid by plaintiff to take up 
said drafts is still the property of the plaintiff, and is wholly due 
and unpaid, though demand has been duly made by plaintiff upon 
defendant therefor.”’ 


This appeal presents the question: May a drawee without plead- 
ing and proving a special damage recover the proceeds of a draft, 
payable to the order of a fictitious or non-existing payee not known 
to be such by the drawer, from a person to whom it was paid through 
a forged or unauthorized indorsement? With the answer to the 
question this opinion coneerns itself and the answer must be found 
in the Negotiable Instruments Law of this state, and if not contained 
therein, under the rules of the law merchant. Section 3060a196, 
Supp. Code 1913. 
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Were the instruments in suit payable to bearer? The drafts in 
question are negotiable in form, and payable to fictitious or non- 
existing persons. When a draft is payable to the order of a ficti- 
tious or non-existing person, and such fact is known to the drawer, 
it is payable to bearer. Section 3060a9. When the name of the per- 
son does not purport to be the name of any person, it is also payable 
to bearer. Id. ‘‘Person’’ includes a body of persons whether incor- 
porated or not. Section 3060a191. The plaintiff company as drawer 
intended that these drafts should be paid to the named payees, and 
not to the purchaser, Crozer, and it was not known by the drawer 
that these drafts were payable to the order of fictitious or non- 
existing payees. This being true, the drafts were not payable to 
bearer. Were they payable to Crozer himself, so that his indorse- 
ments of them are valid? No doubt he intended them to be so pay- 
able, although he indorsed by writing the names of the payees and 
added to the first draft his own name. In other words, Crozer him- 
self intended to be the payee, but the drawer did not intend to make 
him so. If in fact there was a genuine firm, it alone could indorse ; 
if there was not a genuine firm, then nobody could indorse. The 
drafts would not be payable to bearer because the drawer did not 
know that the payees were fictitious or non-existing. They would 
not be payable to Crozer, because the drawer did not intend that the 
drafts should be so payable. See Seaboard National Bank v. Bank 
of America, 193 N. Y. 26, 85 N. E. 829, 22 L. R. A. (N. 8S.) 499; 
Shipman et al. v. Bank, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 
791, 22 Am. St. Rep. 821; United Cigar Stores v. American Raw 
Silk Co., 184 App. Div. 217, 171 N. Y. Supp. 480. 

The intent of the drawer is the test, and this intention must 
necessarily arise from knowledge and exist as an affirmative fact in 
the mind of the drawer at the time of the delivery of the paper. 

The names of the payees in these drafts are not in the same 
category as ‘‘eash,”’ ‘‘bills payable,’’ ‘‘expenses,’’ ‘‘estate’’ and 
words of similar import. The latter do not import to be the name 
of any person. Furthermore the evidence disclosés that the names 
used were not the trade or assumed name of Crozer. 

True the drawer by drawing the instrument admits the existence 
of the payee, and his then capacity to indorse. Section 3060a61. 
This, however, confers no authority upon the purchaser to indorse 
the name of the payee and negotiate the instrument. 

Were the indorsements of the names of the payees by Crozer 
forged or unauthorized signatures within the meaning of the statute? 
It is provided: 


‘“Where a signature is forged or made without the authority of 
the person whose signature it purports to be, it is wholly inoperative, 
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and no right to retain the instrument, or to give a discharge there- 
for, or to enforce payment thereof against any party thereto, can 
be acquired through or under such signature, unless the party 
against whom it is sought to enforce such right is precluded from 
setting up the forgery or want of authority.”’ Section 3060a23. 


This provision makes the forged or unauthorized signature inop- 
erative, and the inhibition precludes a recovery on the instrument 
against any person where the right of recovery is predicated on such 
inoperative signature. Beem vy. Farrell, 135 Iowa 670, 113 N. W. 
509; Tolman v. American National Bank, 22 R. I. 462, 48 Atl. 480, 
52 L. R. A. 877, 84 Am. St. Rep. 850. 

If a drawee pays an instrument to one who claims under a forged 
or unauthorized indorsement, he can recover back even from a holder 
in due course. The holder did not own or secure title to the instru- 
ment that was paid. The payment was due to another. Suppose 
Crozer had indorsed in the same manner and presented the drafts 
to the drawee and received payment thereon. Plaintiff would be in 
the same position as it is now as to Crozer. It eguld sue him for 
money had and received. The defendant bank, if title failed, is in 
the same position, and is liable for money had and received. United 
States v. National Bank of the Republic (C. C.) 141 Fed. 208; Levy 
v. First National Bank, 27 Neb. 557, 43 N. W. 354; Corn Exchange 
Bank v. Nassau Bank, 91 N. Y. 74, 43 Am. Rep. 655. 

Suppose the drawee had refused to pay the drafts to the defend- 
ant bank, as was its privilege, and the bank became plaintiff to re- 
cover from the drawer the moneys paid by the bank to Crozer. It 
would recover, if at all, on the strength of its own title. The ex- 
press company could defeat a recovery, as it could show that the 
title of the bank was predicated on forged or unauthorized indorse- 
ments. The drafts were payable ‘‘to order,’’ and required the 
payees’ indorsements. Section 3060a64. The mtre possession by a 
person, other than the payee, of an unindorsed negotiable instru- 
ment, not payable to bearer, is not prima facie evidence of owner- 
ship. Roy v. Duff, 170 Iowa 319, 152 N. W. 606; Hathaway v. County 
of Delaware, 185 N. Y. 368, 78 N. E. 153, 13 L. R. A. (N. S.) 273, 113 
Am. St. Rep. 909; Shepard v. Hanson, 9 N. D. 249, 83 N. W. 20; 
Tyson v. Joyner, 139 N. C. 69, 51 S. E. 803. 

To be a de facto holder of a bill or note payable to order, such 
holder must not only have possession, but must be the person to 
whom it is payable. Ogden, Neg. Inst. § 95. 

Where plaintiff is the payee, the production of the paper is suf- 
ficient. Tullis v. MeClary, 128 Iowa 493, 104 N. W. 505: Williams v. 
Holt, 170 Mass. 351, 49 N. E. 654. If the instrument is payable to 





THE BANKING LAW JOURNAL 295 


pearer, or, if payable to order, is indorsed in blank, possession is 
sufficient evidence of title to make a prima facie case. Crozer in 
the instant case was neither the payee nor indorsee, and, further- 
more, he was not in possession of bearer paper. Section 3060a191. 

Plaintiff proved that the indorsements through which the defend- 
ant bank secured its apparent title were through unauthorized sig- 
natures, if not forged in the criminal sense. Clearly these indorse- 
ments were made ‘‘without the authority of the person whose signa- 
ture they purported to be.’’ It was upon the defendant to allege 
and prove estoppel ‘‘precluding plaintiff from setting up want of 
authority.’’ It is not incumbent upon the plaintiff to negative the 
defensive matters contemplated by the statute. The defendant bank 
was under no obligation to honor the drafts. It could pay or re- 
fuse to pay. Every indorsement involved the certainty of twe 
things: (1) The identity of the indorser; and (2) the genuineness of 
his signature. See Armstrong v. Pomeroy National Bank, 46 Ohio 
St. 512, 22 N. E. 866, 6 L. R. A. 625, 15 Am. St. Rep. 655; Guaranty 
State Bank & Trust Co. et al. v. Lively (Tex. Civ. App.), 149 S. W. 
211. It was the bank’s duty to ascertain both before paying. 

Does it make any difference that the drawer and the drawee are 
one and the same person? In such case the payee or holder may 
treat the draft as a promissory note, if he so desires. Section 
3060a130. Had the drafts been payable to bearer, a different case 
would result, and Crozer’s indorsements would have been mere sur- 
plusage. 

The signature of a fictitious name of firm, made with the intent 
to defraud, constitutes forgery. Harmon v. Old Detroit National 
Bank, 153 Mich. 73, 116 N. W. 617, 17 L. R. A. (N. 8S.) 514, 126 Am. 
St. Rep. 467; Buckley v. Second Nat. Bank, 35 N. J. Law 400, 10 
Am. Rep. 249. Did Crozer have an intent to defraud? This is a fact 
question. Having no funds in bank (a mere incident of the case) 
with which to meet his personal checks at the time he bought the 
drafts, and having inserted in said drafts the names of fictitious or 
non-existing persons as payees, and having indorsed these names, 
contrary to the intent of the drawer, afford some evidence of a 
general, if not a specific intent to defraud. Conceding that Crozer 
had in mind the Western Evergreen Company of San Francisco, 
whom he did not owe, still no authority was given by that firm to 
indorse, nor was he its agent for any purpose. 

The trial court was in error in sustaining defendant’s motion for 
a directed verdict and in directing the jury to return a verdict for 
defendant. Plaintiff established a prima facie case when it rested. 
The judgment entered. is reversed. 
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QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN EDSON BRADY 


PLEDGE AND COLLATERAL SECURITY 
Questions 


What are the requisite elements of a valid pledge? 

In what way does a pledge of property differ from a sale? 

In what way does a pledge differ from a chattel mortgage? 

A corporation, not authorized to act as a public warehouse- 
man, gave to a bank receipts in the form of warehouse receipts en 
property in the possession of the corporation, as security for a loan. 
A receiver was subsequently appointed for the corporation. Is the 
bank entitled to the property referred to in the warehouse receipts 
as pledgee? 

5. The owner of property stored in a warehouse delivered a 
warehouse receipt, representing the property, to a bank as security 
for a loan. Does this constitute a valid pledge? 

6. A person who has stolen negotiable bonds delivers them to a 
bank as collateral for a loan. If the bank acts in good faith and 
without notice, is it entitled to enforce its lien on the bonds as 
against the rightful owner? 

7. A customer of a stock broker leaves shares of stock with him 
as security for margins. The broker, without aythority, pledges the 
stock with a bank as security for a loan. Is the bank entitled to 
hold the stock as against the rightful owner? 

8. After property has been pledged as security for a loan, the 
pledgee allows the pledgor to resume possession. Are his rights as 
pledgee thereby affected? 

9. A person pledges property with a bank as security for a loan. 
Later the period prescribed by the statute of limitations runs against 
the debt. Is the pledgor entitled to possession of the pledged prop- 
erty without first paying the debt? 

10. A man and wife signed a note reciting that they had de- 
posited collateral for the note and any other claims due or to become 
due ‘‘against the undersigned’’. Is the bank entitled to apply the 


collateral to the payment of the note signed by the husband alone? 
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11. Upon the maturity of a note, the bank which holds it re- 
news it, nothing being said as to the collateral securing the note. 
Does this affect in any way the bank’s lien on the collateral? 


12. Upon the maturity of a note, held by a bank, part of the 
note was paid and a renewal note given for the balance. Has the 
bank the right to hold the collateral, given to secure the original 
note, as security for the renewal note? 


13. Where shares of stock are pledged as collateral for a loan, 
which party is entitled to dividends declared prior to the maturity 
of the debt? 


14.. What are the duties of a pledgee of commercial paper upon 
the maturity of the pledged paper? 


15. Is a pledgee under any obligation to notify the pledgor or de- 
mand payment before assigning the debt and the security therefor 
to a third party? 

16. When a debt has matured and the creditor proceeds to sell 
the collateral securing the debt, is a private sale of the same valid? 


17. A pledgee bank was authorized by the terms of the loan to 
sell the collateral at public or private sale. The bank decided to 
make the sale public. Without giving notice to the public the col- 
lateral was offered for sale on the steps of the bank and bid in by an 
officer on behalf of the bank at much less than its real value. Was 
the sale valid? 


Answers 

1. The pledged property must be delivered into the possession 
of the pledgee, the legal title to the property must remain in the 
pledgor and the pledgee must have a lien on the property pledged 
for the payment of the debt or the performance of the obligation 
secured. 

2. The principal difference is that in a pledge possession of the 
property, ‘but not title, passes to the pledgee, while in a sale title 
passes to the vendee and possession of the property may or may not 
pass. 


3. In a pledge. title remains in the pledgor, delivery of the 
pledged property is necessary and no writing is required; in a chat- 
tel mortgage legal title passes to the mortgagee, delivery of the 
mortgaged property is not necessary, and a writing is generally re- 
quired. 


4. No. The reason is that the property remained in the posses- 
sion of the corporation. There is no method, except by means of a 
chattel mortgage, or similar document, whereby the owner of per- 
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sonal property, remaining in his possession, can give another a lien 
thereon, which ean be enforced against anyone except a party to 
the transaction. Franklin National Bank v. Whitehead, 149 Ind. 560, 
49 N. E. Rep. 592. 

5. Yes. The bank obtained constructive possession of the prop- 
erty and that is all that is necessary to the validity of a pledge. 
Commercial National Bank v. Flowers, 116 Ga. 219, 42 S. E. Rep. 474. 

6. Yes, the pledgee of a negotiable instrument for value and 
without notice is a holder in due course. Manhattan Savings Insti- 
tution v. New York National Exchange Bank, 170 N. Y. 58, 62 N. E. 
Rep. 1079. 


7. Yes. Whitlock v. Seaboard National Bank, 60 N. Y. Supp. 
611. 


8. Yes, by allowing the pledgor to resume possession, the pledgee 
waives his lien and his position becomes that of an unsecured cred- 
itor. Thompson v. Dolliver, 132 Mass. 103. 

9. No, the pledgee’s right to sell the property is not affected by 
the running of the statute against the principal debt. Gage v. River- 
side Trust Company, 86 Fed. Rep. 984. 

10. No, the recital in the note confines the pledge to demands 
against both parties. First National Bank v. Southworth, 215 Il. 
640, 74 N. E. Rep. 771. 

11. No. Emmetsburg First National Bank v. Gunhus, 133 Iowa 
409, 110 N. W. Rep. 611. 

12. In the absence of any agreement to the contrary the collat- 
eral stands as security for the renewal note. Dayton National Bank 
v. Merchants National Bank, 37 Ohio St. 208. 

13. Where the pledgee has power to have the shares transferred 
to:his name he is entitled to collect the dividends, apply them to the 
reduction of the debt and account to the pledgof® for any surplus. 
Maxwell v. National Bank of Greenville, S. C., 50 S. E. Rep. 195. 

14. He is bound to use diligence in presenting the paper for pay- 
ment, in giving notice of dishonor and in taking the necessary steps 
to collect. He is liable to the pledgor for any loss occasioned by his 
negligence in this regard. Rumsey v. Laidley, 34 W. Va. 721, 12 8. 
E. Rep. 866. 

15. No. Drake v. Cloonan, 99 Mich. 121. 

16. In the absence of agreement the sale must be public. Genet 
v. Howland, 45 Barb. (N. Y.) 560. 

17. No, the bank, having decided on a publie sale, was bound 
to conform to the rules governing public sales so far as publicity was 
concerned. Foote v. Utah Commercial & Savings Bank, 17 Utah 
283, 54 Pac. Rep. 104. 





BANK DIRECTORS AND THEIR 
LIABILITIES 


( Continued from March ) 


Liability of Directors Entrusting Management of Bank to Cashier 
or Other Officer—Many of the financial difficulties of banks, result- 
ing in losses to the stockholders or creditors, are due to the fact that 
the directors turn the entire management of the bank over to the 
cashier, or some other officer, in whom they ‘have complete confidence. 
They are so satisfied that he will conduct the affairs of the bank 
honestly and efficiently that they entirely neglect every duty of 
supervision which they owe io the bank, and its stockholders and 
creditors. 

It is diffieult to define the duties of a bank director in this re- 
gard except in a general way. By reason of the trustee character 
of the directors of a bank, the great facilities its officers have for 
committing frauds, the inability of the public to know its condition, 
and the supreme control the directors have over its affairs, it be- 
comes the duty of the latter to so conduct the business that any mis- 
conduct cannot long continue. 

Directors will not be relieved from liability to the creditors and 
stockholders of a bank, for losses resulting from mismanagement, 
on account of want of knowledge as to those matters pertaining to 
the affairs of the bank which it is their duty to know. If they neg- 
ligently confide such matters to the care of others, the loss incurred 
thereby should fall on them and not upon their confiding stock- 
holders and ereditors. Elliott v. Farmers’ Bank, 61 W. Va. 641, 57 
S. E. Rep. 242. 

‘The duty of the board of directors is not discharged by merely 
selecting officers of good reputation for ability and integrity, and 
then leaving the affairs of the bank in their hands, without any 
other supervision or examination than mere inquiry of such officers, 
and relying upon their statements until suspicion attracts their at- 
tention. The board is bound to maintain a supervision of the bank’s 
affairs, to have a general knowledge of the character of the business 
and the manner in which it is condueted, and to know at least on 
what.security its large lines of credit are given. Gibbons v. Ander- 
son, 80 Fed. Rep. 345. 

In the case of Marshall v. Farmers’ & Mechanics’ Savings Bank, 
85 Va. 676, 8 S. E. Rep. 586, it appeared that the president of a 
savings bank misappropriated funds and overdrew his account. The 


president’s brother and corporations, of which the officers and di- 
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rectors of the bank were also officers, were permitted to overdraw 
their accounts and were loaned large sums with little or no security, 
though the borrowers were irresponsible In one instance a borrower 
was permitted to withdraw his security without paying his loan. 
Under the by-laws the directors were required to meet weekly. But 
they never met more than two or three times a year and sometimes 
only once a year. They never caused the books of the bank to be 
examined and never called for statements of accounts with other 
banks. Most of the capital of the bank, which was small, was not 
paid up, and the paid-up portion was treated as a loan. When the 
bank suspended, the depositors received only 10 per cent. of the 
amounts standing to their credit. It was held that the directors, 
though ignorant of the affairs of the bank, and not guilty of bad 
faith, were guilty of such negligence as to render them liable to the 
depositors. 

The following statement is quoted from the opinion in this case: 

‘Did they exercise ordinary diligence to inform themselves, as 
their duty certainly required that they should? They were required 
to meet weekly by their own by-laws. They did not always meet 
semi-annually, meeting sometimes once a year, as we have stated. 
They were in duty bound to cause the books of the bank to be ex- 
amined at regular intervals. This they never did throughout their 
whole career, nor did they ever call for a statement of their accounts 
with other banks. Their vaults and their cash drawer were emptied 
by illegal abstractions and insolvent loans, and they admit that 
they never knew it, and pleaded this as their exculpation. The 
stock subscribed for was not paid up as has been stated, and yet 
such part as was paid up was treated as a loan, and interest paid on 
it, and a large part of it had never been paid up at the time of the 
suspension, and some of it has not yet been paid up. Having a bank 
with so small a nominal capital, with empty vaults, @nd despoiled 
cash drawer, they owed at the suspension of the bank, to depositors 
who had intrusted to them their money, $53,063.63, on which they 
had been able to pay 10 per cent. If these directors had any duty 
to perform whatever towards their depositors, the records of this 
case do not show its performance. They plead ignorance. . . . It 
is difficult to concede that they could have been ignorant of all this. 
But suppose they were. Their duty required that they should have 
looked well into all these matters, and if they have negligently 
‘trusted them to others, and loss has occurred, should it fall on them, 
or upon the depositors who had trusted them, and whose trust they 
had accepted, and to whom they had solemnly promised such care 
and attention as were to be expected of good business men. We 
think the record shows that these directors, and all of them, have 
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been guilty of such negligence in the premises as makes them per- 
sonally liable for the losses caused by their negligence.”’ 

Solomon v. Bates, 118 N. C. 311, was an action by a depositor in 
a bank which had become insolvent, against the directors personally. 
The complaint set forth that, under the by-laws of the bank, it was 
the duty of the defendants actively to manage and superintend the 
business of the bank; to examine each Tuesday the discount book 
containing a statement of all loans made; to appoint each three 
months a committee of two from the board of directors to examine 
the books of the bank, its valuable effects and other matters; to 
count the money on hand, and compare with the books, and report 
to the board of directors. The directors failed to perform these 
duties and, by reason of this failure, large loans were made by the 
bank to insolvent persons upon inadequate security, resulting in 
the insolvency of the bank. After the bank became insolvent the 
defendants caused statements to be published showing the bank to 
be in strong financial condition. Relying on these statements the 
plaintiff permitted his funds to remain on deposit in the bank and 
they were lost. It was held that the directors were personally 
liable, the court remarking: ‘‘If bank directors do not manage the 
affairs and business of the bank according to the charter and by- 
laws, and use ordinary diligence to supervise the conduct of their 
office, and to understand the condition of the bank, and loss ensues, 
they are liable for all losses their misconduct may inflict either upon 
stockholders or creditors.’’ 

It has been held that a°statute which provides that the directors 
shall appoint officers and authorizes the directors to conduct the 
business of the bank through such officers, does not mean that the 
responsibility of the board, or of any individual director, ends with 
the appointment of honest men to fill the executive offices and it 
does not mean that the directors may turn the entire management 
of the bank over to the cashier and manager and pay no further 
attention to it. Warren v. Robinson, 19 Utah 289, 57 Pac. Rep. 287. 
In this case the court said: ‘‘If it had been the intention of the Leg- 
islature that the officers provided for should have full control, with- 
out supervision of the business transactions and affairs of the bank, 
then it would have been a useless thing to provide for a board of 
directors, for the stockholders could elect such officers as easily as 
they eould the board.’’ 

Where the directors have entrusted the entire management of 
the bank to the cashier, or to some other officer, and losses occur 
through loans made by such officer without the knowledge of the 
directors, it has been decided that they cannot be held personally 
liable unless it appears that the officer acted fraudulently or negli- 
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gently. Wallace v. Lincoln Savings Bank, 89 Tenn. 630, 15 8S. W. 
Rep. 448. Some of the directors who were defendants in this case 
lived in the country at a distance from the bank. Others were at- 
torneys and merchants living in the town where the bank was 
located, but whose time was fully occupied with their own affairs. 
None of them had had any experience in the banking business and, 
having full confidence in the cashier, they permitted him to run the 
bank. The directors rarely held a meeting and had little knowledge 
of the affairs of the bank beyond what they derived from the 
eashier’s annual statements. But it did not appear that the cashier 
acted with dishonesty or negligence in making the loans complained 
of and for that reason the directors were held to be free from lia- 
bility. 

In Kentucky it has been held that directors are not bound to 
examine the books of the bank for the purpose of ascertaining 
whether or not the cashier is honest, where nothing has occurred to 
direct suspicion toward the cashier. Savings Bank of Louisville’s 
Assignee vy. Capertown, 87 Ky. 306, 8 S. W. Rep. 885. This was an 
action by a savings bank depositor against the directors to charge 
them with personal liability for losses caused by the defaleations of 
the bank’s cashier. 

By reason of the misappropriations of the cashier the bank was 
rendered insolvent. The grounds upon which the depositors sougitt 
to recover from the directors were negligence in the management of 
the bank, failure to inspect the books of the bank and a want of 
diligence in supervising the acts of the cashier. 

The cashier of the hank owned one-fifth of its stock and was the 
leading spirit in the institution. During his nine years in office the 
cashier systematically embezzled the funds of the bank, thus betray- 
ing the almost unlimited confidence placed in him by the directors. 
His stealings amounted to $118,000. The directors received no 
compensation for their services, the benefit derived by them from the 
profits of the bank flowing solely from their interests as stockhold- 
ers. The cashier was a business man of repute and had an excellent 
record as to integrity and honesty. At one time the bank was 
merged in a new bank and it was claimed that the failure to open 
new books on this occasion aided the cashier in concealing his fraud- 
ulent acts. 

The court held that the directors were not liable. It was their 
duty to exercise that reasonable and ordinary care with reference to 
the affairs of the bank that ordinarily prudent men would exercise 
in reference to such business affairs. If it was the duty of the di- 
rectors to inspect the books of the bank, it being manifest that the 
frauds would thus have been quickly discovered, at least by a hook- 
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keeper of ordinary intelligence, then liability would necessarily fol- 
low. ‘*But, we are satisfied,’’ said the court, ‘‘that a bank director 
is neither required nor expected to be an expert or a competent 
bookkeeper, nor do more in the general management of the bank, 
with reference to its cashier and bookkeeper, than to see, in the 
absence of any reason for doubting his fidelity to the trust confided 
to him, that the weekly, daily or monthly statements made to the 
board correspond with the general balance upon the books.’’ 

It has been held that the directors are not liable for the loss 
caused by the disbursing officers of the bank in paying unauthorized 
checks. Daugherty v. Poundstone, 120 Mo. App. 300, 96 S. W. Rep. 
728. In reaching this conclusion the court said: ‘‘The duty of the 
directors, being essentially managerial in its nature, does not impose 
on them the task of mastering and keeping in touch with the multi- 
tudinous details incident to the business, nor does it extend to acts 
falling within the ordinary executive functions of the various officers. 
Cheeks and drafts are paid, notes and bills endorsed, deposits re- 
ceived, and like transactions conducted as a matter of course by the 
proper officers. Neither actually nor theoretically does the board of 
directors sit at the cashier’s desk, nor stand at the paying teller’s 
window, and the faithful performance of a purely executory act 
must depend solely on the good sense, honesty and diligence of the 
actor. . . . The acts of the disbursing officers in paying the un- 
authorized checks presented by Mr. Brown were merely executory, 
had no relation to the management of the bank, and therefore can- 
not be classed with transactions that in the regular course of things 
should have come under the observation of the board of directors; 
and this being true, the directors should not be held at fault for the 
negligence of these officers.’’ 





This department places at ‘your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
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CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference 
to the transaction out of which the question arises. 


TELEGRAM STATING ‘‘CHECK IS GOOD’’ NO CERTIFICATION 


Texas. 
Editor, Banking Law Journal: 

Dear Sir—Being a subscriber to your journal, would be pleased 
to have you answer the following question for me, provided you 
have any court decision on this particular question. 

For illustration: A gives B a check on a city bank 300 miles from 
the place, on Friday, May 10, for a debt, and B surrenders his note 
to A, marked ‘‘paid’’. ® 

Then B takes the check to his bank the same day—Friday, May 
10—for deposit. The bank wires A’s bank to know if the check is 
good, and A’s bank replies that it is good today. So B’s bank for- 
wards the check to A’s bank for payment and it does not reach 
destination until Saturday, May 11, after banking hours, and is not 
presented for payment until Monday, May 13. Very early Monday 
before banking hours the district court places A in the hands of a 
receiver, and A’s bank returns the check not paid. 

Now, can B recover against A’s bank on the face of this telegram 
as stated that the check was good today? 

President. 


Answer—A tetegeame sent by a bank on which a check is drawn, 
stating that the check ‘‘is good today,’’ does not constitute a certifi- 


cation or render the drawee bank liable on the check in any way. 
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A check may be certified by telegram, but in order for a telegram 
to operate as a certification, it must contain an express promise to 
pay the check. The telegram referred to above does not contain a 
promise to pay the check. It merely states that the check is good, 
and this is, in no sense, a promise to pay. 

A decision which covers this situation is First National Bank v. 
Commercial Savings Bank, Kansas, 87 Pac. Rep. 746. In this case, 
the holder of a check wired the drawee bank, ‘‘Is J. F. Donald's 
check on you, $350 good?’’ The drawee bank answered by telegram, 
‘*J. F. Donald’s check is good for sum named.’’ It was held that 
this was not a certification, and did not render the drawee bank 
liable. The kind of telegram which operates as a certification is one 
which, in effect, says: ‘‘Check will be paid on presentment’’. 

A recent decision on this question is Commercial Bank v. First 
National Bank, Louisiana, 86 So. Rep. 342. This decision was pub- 
lished in the January issue of the Banking Law Journal, at page 11, 
and the question raised in your letter was discussed in the same 
issue, at page 2. 

It may be added, that the cancellation of the note by stamping it 
paid, and the delivery of the note to the maker, at the time of his 
giving the check, do not constitute a payment of the note. A check 
is a conditional payment merely until the funds are actually received 
on it. Where a check is delivered, as in the present instance, in 
payment of a note, and it is promptly forwarded and presented for 
payment, and dishonored, there is no payment of the note. The 
payee or holder of the note, is still entitled to his action on the note. 
Of course, this would not help the holder in the present instance 
very much because it appears that the maker of the note has become 
insolvent. 


LIMITATION ON LOAN TO SINGLE BORROWER 


New York. 
Editor, Banking Law Journal: 

Dear Sir—We would like your opinion on the enclosed note as to 
whether or not it can qualify as collateral security under the follow- 
ing conditions: 

A branch of the Blank Co-operative Association has been organ- 
ized here among the farmers for the purpose of buying grain, seed, 
fertilizer, ete., and selling to the members for cash. They are taking 
a note, copy of which is enclosed, from each member for $50 or more. 

The association now wishes to borrow from $10,000 to $12,000 
from the bank and give its note on demand executed by the treas- 
urer of the association and then deposit the member notes as col- 
lateral. 
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We can loan the association on a direct loan up to 10 per cent. of 
our capital and surplus, or about $3,000. 


Cashier. 





This note is given in «ccordance with 
Article 10 of the by-laws of said associa- 
tion. It shell be used as collateral security 
for loans obtained for use of the associa- 
tion and shall be available in settlement of 
any liquidated damages that may result 
from my failure to live up to my contract 
with the association. 





Answer—It would seem that the loan mentioned in the inquiry 
would be contrary to the provisions of Section 108 of the New York 
Banking Law. 

The question is one of substance rather than form. Under the 
provisions of Section 108, it seems clear that, if the loan is made for 
the benefit of the association and is in excess of 10 per cent. of the 
bank’s capital and surplus, it would be contrary to the banking law. 

Subdivision 1 of Section 108 provides as follows: ‘‘A bank sub- 
ject to the provisions of this article shall not directly or indirectly 
lend to any individual, partnership, unincorporated association, cor- 
poration, or body politic, an amount which, includingygtherein any 
extension of credit to such individual, partnership, unincorporated 
association, corporation or body politic, by means of letters of credit 
or by acceptance of drafts for, or the discount or purchase of the 
notes, bills of*exchange or other obligations of such individual, part- 
nership, unincorporated association, corporation or body politic, will 
exceed one-tenth part of the capital stock and surplus of such bank.”’ 

It is also provided in this section that if a bank is located else- 
where than in a borough having a population of two million or over, 
‘the total liabilities to such bank of any individual, partnership, un- 
incorporated association, or of any other corporation or body politie, 
may equal but not exceed 40 per centum of the capital and surplus 
of such bank, provided such liabilities are upon drafts or bills of ex- 
change drawn in good faith against actually existing values, or upon 
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commercial or business paper actually owned by the person nego- 
tiating the same to such bank, and are endorsed by such person 
without limitation, or provided such liabilities in excess of 10 per 
centum of such capital and surplus, and not in excess of an addi- 
tional 30 per centum of such capital and surplus, are secured by 
collateral having an ascertained market value of at least 15 per 
centum more than the amount of the liabilities so secured.’’ 


This provision, however, would seem to have no application to the 
situation presented in your inquiry. 

But there is a further provision of Section 108 which seems to 
have direct application. It provides that in computing the total lia- 
biljties ‘‘of any partnership or incorporated association to a bank 
there shall be included all liabilities of its individual members and 
all loans made for the benefit of such partnership or unincorporated 
association or any member thereof; and of any corporation to a bank 
there shall be included all loans made for the benefit of the corpora- 
tion.”’ 


The view that the loan would not be permissible under the bank- 
ing law is further borne out by an opinion of the attorney-general, 
rendered to the superintendent of banks on June 19, 1908, vol. 1908, 
page 399. 

The opinion reads as follows: 


‘*Your letter of the 15th inst. is received, calling attention to cer- 
tain practices of certain banks and trust companies under the juris- 
diction of your department, and inquiring as to whether Subdivision 
1 of Section 25 of the banking law is violated thereby. The section 
in question limits the amount which a bank or trust company may 
loan to any one person, company, corporation or firm and limits the 
total liability which any person, company, corporation or firm may 
ineur to such bank or trust company to certain specified percentages 
of the total capital and surplus of such bank or trust company. You 
state that in the course of examinations conducted by your depart- 
ment loans made to corporations in excess of the limitations pre- 
scribed by this section have been discovered and the institutions 
making such loans have been directed to reduce them within legal 
limits; that in order to meet this situation, certain banks or trust 
companies in some cases have taken the individual notes of a di- 
rector or officer of the corporation, such notes being indorsed by the 
corporation and the proceeds thereof passed to the corporation; that 
in other cases, the name of the corporation does not appear upon the 
notes, but that the proceeds of the notes as shown by the books of 
the bank or as discovered by your examiners were turned over to 
the corporation, and that your department has ruled that when a 
promissory note was given by a director or officer of a corporation, 
for the debt of the corporation, although in form the note of the 
director or officer as an individual, it must be included in the lia- 
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bility of the corporation for the purpose of determining whether or 
not such liability was excessive. 

‘‘In my opinion this ruling is clearly correct. The purpose and 
intent of this section of the banking law was to safeguard the sta- 
bility of financial institutions and to accomplish this the amount of 
liability which any borrower could incur to such an institution was 
strictly limited so that these financial institutions should not put all 
their eggs into one basket. The law does not permit that to be 
accomplished by indirection which cannot be done directly. The de- 
vices described attempt to keep within the strict letter of the statute 
while being contrary to its spirit and intent. The facts as stated, 
in my judgment, constitute a violation of the law.’’ 


CASHING CHECKS AND RECEIVING DEPOSITS OUTSIDE OF 
BANKING ROOMS 
New York. 
Editor, Banking Law Journal: 

Dear Sir—The writer, who is a subscriber to your valuable jour- 
nal, wishes to call your attention to the enclosed clipping. This looks 
like pretty good accommodation, but the question arises whether or 
not this is branch banking? Will you kindly refer me to the section 
of the bank act that would cover this phase? 

Assistant Cashier. 


‘‘National Bank Does Banking Business from Autos in Various 
Sections 


‘*One of the most unique ideas in banking and one which is re- 
ceiving hearty support from the publie is being followed by the 
Blank National Bank. It might be termed bringing the bank to the 
public. The idea is for the bank to make banking business a matter 
of pleasure for depositors and business people. The bank has auto- 
mobiles which locate in different parts of the city each day and 
transact business with residents of that section. Deposits are re- 
ceived, change is made, checks are cashed, and aggeneral banking 
business is carried on. 

‘‘An important place where this business is being transacted is 
at Public Market. A large number of farmers visit this place daily 
during the summer months and considerable money changes hands. 
For many years past there has been an urgent demand for banking 
accommodations at the public market as it has become an active and 
large trading center. This bank has seen fit to supply a needed 
service, and a foree of men from the bank is at the market every 
other day during the spring season to render the accommodations 
needed. When the season opens in full representatives of the bank 
will be there each morning from 4 o’clock on until all farmers and 
growers have left the market. 

‘‘The hank has for some months past been taking its service to 
many depositors located long distances from the bank and who find 
it inconvenient to go to the bank as often as their business requires. 
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The automobile used by the bank is fully equipped and has three 
trained men from the barik. This service is greatly appreciated by 
old and new clients and judging from the congratulatory remarks 
officials have received the innovation bids fair to become per- 
manent.”’ 


Answer—The section of the National Bank Act, which covers the 
matter referred to in the above letter is Section 5190 of the United 
States Revised Statutes. This section provides as follows: ‘‘Place of 
business. The usual business of each national banking association 
shall be transacted at an office or banking house located in the place 
specified in its organization certificate.’’ 

Under this provision, it has been held that a national bank has 
no power to make a contract for cashing checks upon it at any 
other place than its banking house. Armstrong v. Second National 
Bank, 38 Fed. Rep. 883. 

In the case referred to, the defendant bank entered into an 
agreement with the Fidelity National Bank under which it cashed 
checks drawn on the Fidelity Bank by its depositors. Under this ar- 
rangement it cashed two checks drawn on the Fidelity Bank, but 
the Fidelity Bank failed before the defendant could present them 
for payment. The Fidelity Bank carried an account with the de- 
fendant bank and the defendant paid over to the receiver of the 
Fidelity Bank the amount credited to such account after deducting 
the amount of the two checks referred to. This action was brought 
to recover the amount of the two checks. The court held that the 
defendant bank was liable for the amount of the checks. 

Referring to Section 5190 of the Revised Statutes, the court said, 
**Under this section it certainly would not be competent for a na- 
tional bank to provide for the cashing of checks upon it at any other 
place than at its office or banking house. Whatever risk there was 
in the defendant’s business of cashing of checks upon the Fidelity 
devolved, therefore, necessarily upon the defendant, and not upon 
the Fidelity. So far as the Fidelity was concerned, the checks were 
not cashed until they were presented and accepted at its banking 
house. They were not presented until the morning of the 21st of 
June, after the bank had passed into the control of a government 
officer.’” 

A decision which involves the receipt of deposits by a national 
bank at a place other than its banking house is Fidelity & Deposit 
Company v. Colby, 132 N. Y. Supp. 20. In this case, it appeared 
that the bookkeeper of a national bank was, without the knowledge 
of the bank’s officers, receiving deposits from the defendant at a 
place outside the bank. He appropriated the money so received and 
charged checks thereafter drawn by the defendant against other ac- 
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counts. The plaintiff corporation, which was the surety on the book- 
keeper’s bond, made good the amount torthe bank and took from 
the bank an assignment of its claim against the defendant for the 
latter’s overdraft. The overdraft was created when checks drawn 
by defendant, which had previously been charged against other ac- 
counts, were charged against the defendant’s account. The 
court referred to Section 5190, above quoted, and held that the 
surety was entitled to recover. The bookkeeper had no authority to 
receive deposits at a place outside the bank. 

Under these decisions, it would appear that a national bank is 
not authorized to receive deposits or cash checks at any place other 
than its regular banking house. 


PAYMENT OF CHECK BEARING FORGED INDORSEMENT 
AFTER PAYMENT STOPPED 
Georgia. 
Editor, Banking Law Journal: 

Dear Sir—A check is mailed from one party to another, and the 
person to whom the check was mailed claimed to have never re- 
ceived it and asked the maker for a duplicate. This being duly 
given, the maker of the check notifies his bank to stop payment on 
the original and to pay the duplicate. In the meantime the original 
check is cashed by another bank, and after going through the regu- 
lar clearing channel is cashed by the paying bank after the duplicate 
had been paid and after they had been instructed to stop payment 
on same. They later find their error and try to recover from the 
payee of the check, but the payee denies having cashed the original 
check and claims the indorsement a forgery. The paying bank then 
sends the original check back on forgery grounds to the bank that 
eashed it. Does not the act of paying both the original and dupli- 
cate check after notification from the drawer of the check to stop 
payment on the original, make the paying bank liable for the 
amount, especially as the check was held for abeut a month after 
paying same? Or does the loss fall on the bank cashing the origi- 
nal? It seems to us that the paying bank, through their negligence 
to stop payment on the original would relieve the payee bank of all 
responsibility in the case. especially if it in any way precluded them 
from setting up the forgery. 

Cashier. 


Answer—Ordinarily, the drawee bank which pays a check bear- 
ing a forged indorsement may, upon discovering the forgery, recover 
the money from the person to whom it was paid, even though the 
latter received it in good faith. This is because the person who 
collects the check, whether he indorses it or not, warrants the gen- 
uineness of prior indorsements. But the drawee bank loses its 
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right of recovery where it has been guilty of negligence in paying 
the check. 

The exact situation described in the inquiry was presented in the 
ease of National Bank of Commerce v. First National Bank, an 
Oklahoma decision, 152 Pac. Rep. 596. This decision was published 
in the January, 1916, issue of the Banking Law Journal at page 17. 
It there appeared that the cashier of a drawee bank paid a check 
by mistake after payment had been stopped by the drawer. The 
drawee bank brought suit against the bank to which the check had 
been paid. It was held that the drawee bank, by its negligence in 
paying the check, was precluded from recovering. 


ENFORCEMENT OF NOTE NOT BEARING REVENUE STAMP 


Tennessee. 
Editor, Banking Law Journal: 
Dear Sir—Can collection of a note be enforced on whieh the in- 
ternal revenue stamp has not been attached? 
Assistant Cashier. 


Answer—The present law contains no provision to the effect that 
an unstamped instrument shall be void. A question as to the rights 
of the holder of a note which has not been stamped was brought 
up in the ease of Lutton v. Baker, an lowa decision, 174 N. W. Rep. 
599. It was here held that a promissory note which is not stamped 
as required by the revenue laws is not complete and regular 6n its 
face and, therefore, a purchaser of such a note is not a holder in 
due course and the instrument, in his hands, is open to any defense 
that the maker had against the original payee. 

The clear implication of this case is that the holder would have 
been entitled to enforce it, notwithstanding the absence of the 
stamp, if it had appeared that the maker had no defence against the 
original payee. Under this decision, the only effect of leaving the 
stamp off is to deprive the person who purchases the note of the 
character of a holder in due course. 

Earlier laws of the United States providing for a stamp tax of 
documents, generally provided that an unstamped instrument should 
be void, and could not be admitted in evidence. But by the weight 
of authority, it was held that the provision that the instrument 
could not be admitted in evidence applied only to the federal courts. 
And it was also held by the weight of authority that the provision 
declaring an unstamped instrument to be invalid applied only to in- 
struments from which the stamp had been omitted fraudulently. 
Rowe v. Bowlan, 183 Mass. 488, 67 N. E. Rep. 636, construing the 
Federal Stamp Tax Law of 1898. 
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The provisions with regard to invalidity and inadmissibility in 
evidence, therefore, did not actomplish much. That may be the 
reason why similar provisions were omitted from the present revenue 
law. . 


EXTENSION OF TIME DOES NOT DISCHARGE ACCOMMODA-. 
TION MAKER 
Texas. 
Editer, Banking Law Journal: 

Dear Sir—The maker of a note signs it and then another person 
signs as maker for the accommodation of the original maker. If the 
holder, at maturity, extends the time of the original maker, without 
the consent of the accommodation maker, is the latter thereby dis- 
charged? 

Cashier. 


Answer—Prior to the adoption of the Negotiable Instruments 
Law, the nature of the liability of a person who signed a note as 
maker for accommodation was a matter upon which the decisions 
were in conflict. In some jurisdictions, the accommodation maker 
was held liable as a maker simply, while in others, his liability was 
that of a surety or indorser. In jurisdictions which held the accom- 
modation maker to be liable as surety, he could be discharged from 


liability by an extension of time granted to the original maker. 

But under the Negotiable Instruments Law, a person who signs 
his name as maker to a promissory note is liable absolutely as 
maker, even though he signed for the accommodation of his co- 
maker. And it has been repeatedly held under the statute, that an 
extension of time granted to the maker of a note does not discharge 
the accommodation maker. 

It is to be noted that this rule does not apply to accommodation 
indorsers. An accommodation indorser is liable inthe same way as 
any other indorser, and is discharged from the liability in the same 
manner. The provision of the Negotiable Instruments Law, describ- 
ing the circumstances in which an indorser is discharged by an ex- 
tension of time granted without his consent reads as follows: ‘‘A 
person secondarily liable on the instrument is discharged by any 
agreement binding upon the holder to extend the time of payment 
or to postpone the holder’s right to enforce the instrument 
(unless made with the assent of the party secondarily liable, or), 
unless the right of recourse against such party is expressly reserved.’’ 

The words, ‘‘person secondarily liable,’’ as used in this provision 
mean a drawer or indorser. 

Inasmuch as the Negotiable Instruments Law has been adopted 
in Texas, it follows that the rules above expressed apply in that 
state. 
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PAYMENT OF CERTIFICATE OF DEPOSIT ON FORGED 
INDORSEMENT 


Nebraska. 
Editor, Banking Law Journal: 


Dear Sir—How far is a bank protected by an indorsement stamp 
of another bank, containing the notation ‘‘Previous Indorsements 
Guaranteed’’? The case in point is this: 

John Smith makes a deposit, receives a time certificate of de- 
posit and after the same has matured the certificate is forwarded 
by a collecting bank for collection. When the deposit was made the 
signature of John Smith was taken, but when the certificate came 
back for payment the signatures did not at all correspond. The col- 
lecting bank indorsed in its usual way with the notation stated, but 
the issuing bank requested and insisted upon a guaranty from the 
paying bank which would protect and save it from loss in the event 
that although the indorser may have been John Smith, he might 
not have been the same John Smith who made the deposit. 

Will you kindly state whether or not that indorsement stamp was 
sufficient without the affidavit and guaranty which was insisted 
upon? Cashier. 


Answer—It has been held that the rule which requires a bank to 
know its depositor’s signature applies to a certificate of deposit. 


Stout v. Benoist, 39 Missouri 277. In this case, it was held that a 
bank which issued a certificate of deposit and paid it on a forgery 
of the payee’s indorsement could not recover the money from the 
party to whom the payment was made. The indorsement of the 
person to whom the payment was made did not warrant the gen- 
uineness of the payee’s indorsement so far as the issuing bank is 
concerned. 

There seems to be no reason why a collecting bank should not 
warrant the genuineness of the payee’s indorsement if it chooses to 
do so. And it would seem that the use of the words ‘‘Previous 
Indorsements Guaranteed’’ would be sufficient to warrant the gen- 
uineness of the payee’s indorsement. So far as we know this point 
has not been decided. Every general indorsement implies a guar- 
anty of the genuineness of prior indorsements. Therefore, it might 
be held that the words ‘‘Previous Indorsements Guaranteed’’ stand- 
ing alone would not warrant the genuineness of the payee’s indorse- 
ment, so far as the issuing bank is concerned. In view of the lack 
of authority and the uncertainty of the question involved, it would 
probably be a well-taken precaution for the issuing bank to insist 
upon a specific guaranty, warranting the genuineness of the payee’s 
indorsement. 
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reason why similar provisions were omitted from the present revenue 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending April] 17, 1920, 


and April 9, 1921: 


Toansand 
Members of Federal Discounts 
Reserve Bank Average 


1920 
Bank of New York, N. B. A... $54,384,000 
Bank of the Manhattan Co.... 131,506,000 
Mechanics’ & Metals Nat. Bank 168,875,000 
Bank of America 32,365,000 
579,524,000 


Chemical National Bank 107,147,000 
Atlantic National Bank 21,318,000 
Nat. Butchers & Drovers Bk.. 5,861,000 
American Exchange Nat. Bk.. 133,477,000 
National Bank of Commerce.. 343,499,000 


Pacific Bank 
Chatham & Phenix Nat. Bk... 1 15,000 
Hanover National Bank 133,410,000 
Metropolitan Bank 32,542,000 
Corn Exchange Bank 152,340,000 


2 
9 
« 


721,000 
7 


8, 
5, 
3, 


Importers & Traders Nat. Bk. 38,350,000 
National Park Bank.......... 212,133,000 
East River Nat. Bank 11,620,000 
Second National Bank........ 24,611,000 
First National Bank.......... 273,079,000 


Irving National Bank 135,693,000 
N. Y. County Nat. 15,414,000 
Continental Bank 8,449,000 
Chase National Bank 390,644,000 
Fifth Avenue Bank 21,238,000 


Commercial Exchange Bank.. 8,761,000 
Commonwealth Bank 9,223,000 
Garfield National Bank 14,914,000 
Fifth National Bank 16,484,000 
Seaboard National Bank 51,355,000 


Coal & Iron Nat. Bank 24,623,000 
Union Exchange Nat. Bank... 25,356,000 
Nassau Nat. Bank, Bklyn 17,545,000 
Columbia Bank 23,324,000 


State Banka 
Not Members of Federal 
Reserve Bank 
Greenwich Bank 19,704,000 
Bowery Bank 5,702,000 
State Bank 67,178,000 


Loans and 
Discounts 
Average 


1921 
$38,982,000 
121,580,000 
184,668,000 

54,431,000 
511,401,000 


129,077,000 
17,253,000 
4,670,000 
119,955,000 
338,954,000 


21,452,000 
116,555,000 
119,214,000 

45,536,000 
164,537,000 


38,032,000 
189,607,000 
10,358,000 
23,458,000 
286,288,000 


175,936,000 
12,565,000 
7,153,000 
313,439,000 
19,635,000 


8,383,000 
9,195,000 
16,219,000 
13,155,000 
45,868,000 


17,147,000 
17,471,000 
16,278,000 
24,198,000 


18,054,000 
5,832,000 
74,478,000 


Legal Net 
Deposits 
Average 
1920 
$40,164,000 
106,693,000 
148,085,000 
29,041,000 
659,241,000 


80,197,000 
19,030,000 
4,145,000 
103,061,000 
285,243,000 


25,794,000 
118,145,000 
139,473,000 

36,270,000 
162,306,000 


29,051,000 
176,694,000 
12,119,000 
20,659,000 
181,709,000 


127,268,000 
14,104,000 
6,852,000 
319,491,000 
21,085,000 


8,334,000 
9,368,000 
14,717,000 


49,371,000 


15,783,000 
21,185,000 
13,905,000 
22,031,000 


20,184,000 
5,650,000 
65,603,000 


Legal Net 
Deposits 
Average 

1921 
$27,589,000 
109,902,000 
139,388.000 

50,904,000 

548,646,000 


99,251,000 
14,335,000 
4,560,000 
90,799,000 
254,613,000 


23,871,000 
112,889,000 
106,442,000 

48,436,000 
164,011,000 


25,605,000 
134,033,000 
11,018,000 
18,594,000 
166,492,000 


181,735,000 
13,563,000 
6,276,000 
241,514,000 
19,492,000 


8,122,000 
9,358,000 
15,200,000 
13,545,000 
46,113,000 


957,000 
8,577,000 
14,031,000 
23,946,000 


18,842,000 
5,540,000 
73,455,000 
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Guardianship & Safety 


|‘ the early days of The Chemical Bank—before the 

time of adequate vaults and efficient policing —it was 
the custom of the cashier to sleep in chambers directly 
above the banking room so that he might personally 
guard the funds of the bank’s depositors night and day. 


This same spirit of vigilant guardianship coupled with 
farsighted cooperation and modern banking methods 
is the cornerstone of this Bank’s policy today. 


We are seeking new business on our record. 


THE CHEMICAL NATIONAL BANK 








Banking Forms 


There is nothing which so greatly facilitates the 
work of a bank as the possession of a set of forms 
properly adapted to its particular needs. A bank 
cannot operate at its fullest efficiency unless it is so 
equipped. The Banxinc Law Journat has, with 
the assistance of a number of leading banks, com- 
piled an up-to-date set of banking forms covering 
the various departments of modern commercial 
banks, trust companies and savings banks. In addi- 
tion to the banking forms the book contains a num- 
ber of legal forms for banks. 


Price $2.00 postpaid 
THE BANKING LAW JOURNAL 
127 Federal St., Boston, Mass. 
Address Book Orders, 253 Broadway, New York. 
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BANK AND INVESTMENT ITEMS 


A BANKING SYNDICATE headed 
by the Guaranty Trust Company of 
New York, the National City Bank 
and the Royal Bank of Canada has 
underwritten an acceptance credit to 
be granted to the Sugar Financing and 
Export Company, a Cuban company 
formed by leading sugar and financial 
interests to assist Cuban growers and 
manufacturers of sugar. 

The Sugar Financing and Export 
Company is to have a paid-in capital 
of $2,000,000, all of which has been 
subscribed by the Cuban Cane Sugar 
Corporation and the Cuban American 
Sugar Company and their associated 
and subsidiary companies. 

The syndicate proposes to grant this 
company a six months open credit, 
drafts under which are to be secured by 
sugar stored in Independent Ware- 
houses in Cuba and or in process of ex- 
portation. The principal amount of 
the drafts at any one time outstand- 
ing will not aggregate in excess of $20,- 
000,000. The drawings are to be on 
the basis of $8.00 a bag and are not 
to run longer than ninety days. 

Bills drawn under this credit will be 
eligible for rediscount with or purchase 
by Federal Reserve Banks under the 
regulations of the Federal Reserve 
Board. 

The National City Bank, the Royal 
Bank of Canada and the Banco Mer- 
cantil Americano de Cuba, acting a3 
Trustees, on behalf of the syndicate 
will receive and hold for the benefit 
of the accepting banks the warehouse 
receipts and or shipping documents 
against which drafts are to be drawn. 


THE BANKERS TRUST COM- 
PANY of New York opened its sec- 
ond uptown office on March 30th, ex- 
actly eighteen years after the parent 
office first opened its doors to the pub- 
lic at 143 Liberty street. The new 
home occupies the basements, ground 
floor and mezzanine of the Bankers 
Trust Company’s new 16-story build- 
ing, at Madison avenue and 57th street. 
The first uptown office established by 
the Company was the Fifth avenue 
Office at 42nd street. 

The banking room of the Company’s 
new home is done in Italian marble 
with bronze grill work, marble pillars 
supporting the coppered ceiling. 
Special attention has been given to the 
comfort and convenience of the woman 
depositor, for whom a most attractive 


banking room and rest room are pro- 
vided. More than 7,000 safe deposit 
boxes are provided in the basement for 
the safekeeping of valuables and se- 
curities. 

The officers of the new Fifty-seventh 
street office include Colonel H. H. 
McGee, vice-president; and Clifford 
Wilmurt and Ranald H. Macdonald. 
Jr., assistant treasurers. Miss Jean 
A. Reid is in charge of the Women's 
Department. 


THE COLUMBIA TRUST COM- 
PANY, of New York City, published 
a study on the foreign exchange by 
Vice-President S. Stern, entitled “The 
Foreign Exchange Problem.” 

Bankers and merchants are not the 
only classes interested in this subject. 
A great wave of speculation in the 
exchanges has swept all over the 
world during the last few years. The 
question of the foreign exchanges has 
thus become a factor of conspicuous 
importance. 

“The Foreign Exchange Problem” is 
submitted as a contribution to straight 
thinking on this subject. The work 
tells of the story of the foreign ex- 
changes during the last six years, and 
outlines the factors which have caused 
the heavy upward and downward 
swings. 

It presents in detail the influences 
which the fall of the exchanges 
and the heavy fluctuations have had 
on the business both of the American 
and European exporters and importers 
in the various parts of the world; it 
treats of the ways and means by which 
possibly a _ stabilization of the ex- 
changes might be arrived at, and by 
which ultimately perhaps, a restora- 
tion might take place; it is illustrated 
by charts and tables. 


BRECKINRIDGE JONES, president 
of the Mississippi Valley Trust Com- 
pany, is the author of “One Hundred 
Years of Banking in Missouri,” the 
first instalment of which appears’ in 
the current issue of the Missouri His- 
torical Review. The first instalment 
describes the careers of the two banks 
that existed in Missouri prior to the 
adoption of the State’s first consti- 
tution, the Bank of St. Louis, char- 
tered by an act of the Territorial 
Legislature in 1813, and the Bank of 
Missouri, incorporated in 1817. The 
second instalment, which will appear 
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in the next issue of the Missouri His- 
torical Review, will cover the seven- 
teen years following 1820, during 
which there was no state bank in 
Missouri. That portion of the history 
so far published indicates considerable 
painstaking research and thoughtful 
consideration. It is in no way over- 
stating the case to say that Mr. Jones’ 
work will be a valuable contribution 
to American banking history. 


JAMES E. ORR, assistant cashier 
of The Seaboard National Bank, of 
New York, resigned on April 4th to 
become a member of the copartnership 
firm of Orr, Carver and Van Dyne, 
who will transact a commission busi. 
ness in foreign exchange, with offices 
at 34 Pine street. 

Mr. Orr has been associated with 
The Seaboard National Bank for over 
fifteen years, and during the last five 
years has had charge of the bank's 
foreign department. He is well known 
in banking circles in this city and in 
the west and southwest. 

Alexander B. Carver, until recently, 
handled the foreign exchange trading 
for the Central Union Trust Company 
of New York, while Howbert Van 
Dyne has been connected with the 
brokerage firm of Reith and Baker. 

With their wide acquaintance among 
financial institutions and _ business 


OVER 160 OFFICES IN SCOTLAND 


firms, the success of the firm is as- 
sured. They will be ably equipped in 
facilities to render an _ exceptional 
character of service to their clients. 


THE CHEMICAL NATIONAL 
BANK, one of the oldest in New York, 
has four men who have been 
actively connected with it for more 
than fifty years, their total length of 
service being 205 years. They had all 
been with the bank ten years before 
Percy H. Johnston, the president of 
the Chemical, was born. Two of them 
are soon to retire, not because of fail- 
ing health but as a reward for dutiful 
services. The names of the four are 
John W. Flaacke, transfer. clerk, 
Frederick W. Stevens, director, Edward 
P. Brown, bookkeeper, Francis Halpin, 
vice-president. 

The Chemical National Bank re- 
cently announced the retirement on 
pay of the following faithful clerks, 
who have served the bank on an aver- 
age of forty-seven years: A. A. Firth, 
D. P. Johnson, E. R. McLaury, ,C. H. 
Wessells, Henry Moore, O. B. Garth- 
waite. 


THE CHATHAM AND PHENIX NA- 
TIONAL of New York has established 
a trust department, the services of 
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World-wide distributors of 
high-grade securities: Bonds, Short 
Term Notes, also Preferred Stocks and 
Acceptances. Correspondent Offices 
in more than 50 leading cities. 


Bankers of this section are invited 
to use National City Company ser- 
vice through one of our following 
conveniently located correspondent 


offices. 


New York 
Chicago 
Boston 


Montreal 
London 
Tokyo 


Philadelphia 
New Orleans 
San Francisco 


which will be available at the com- 
pany’s main office and each of its 
twelve branch banks. The new de- 
partment is equipped to exercise the 
complete series of individual and cor- 
porate trust functions, including those 
of executor, trustee, administrator, 
guardian, registrar and transfer agent 
and trustee of issues of corporate 


bonds. 


THE NEWLY ORGANIZED BAN- 
CROFT TRUST COMPANY will soon 
commence business in Worcester, 
Mass. This company succeeds the 
Victory Trust Company which was or- 
ganized last year by Hon. Edwin T. 
McKnight, then president of the Mas- 
sachusetts Senate. Application was 
made to the State Board of Bank In- 
corporators for permission to reduce 
the capital stock from $300,000 to 
$200,000, but at the company’s own 
request the application was dismissed. 

Mayor Peter F. Sullivan succeeds 
Mr. McKnight as president, and John 
C. Mahoney, a Worcester lawyer, suc- 


ceeds Miss Jane A. Hay, of Boston, as 
clerk of the corporation. The com- 
pany will begin business with a sur- 
plus of $60,000. 


THE SEABOARD NATIONAL 
BANK of New York, at a meeting of 
its board of directors, held Apri] 7, 
1921, elected Alexander A. McKenna 
assistant cashier. 

Mr. McKenna was born in New York 
City and his connection with The 
Seaboard began in 1909. He has 
served in various capacities in the 
bank and during the past two years 
has had charge of the bank’s securities 
department. 

In addition to being president of 
The Seaboard Club, he is a member of 
the American Institute of Banking 
and has taken an active interest in 
banking and Institute affairs. 


THE CONTINENTAL & COMMER- 
CIAL TRUST & SAVINGS BANK of 
Chicago has issued an elaborate book, 
entitled “Thrift After Mother Goose,” 
with illustrations in colors, in which 
the old nursery rhymes are cleverly 
altered so that each is an exhortation 
to save. 


DUDLEY F. FOWLER, recently a 
member of the War Department 
Claims Board, Washington, D. C., has 
been appointed Assistant Trust Officer 
of The Bank of America, of New York 
City. 


PERKINS TO BECOME 
TRUST COMPANY HEAD—At a re- 


J. 4H. 


Executive 
Loan & 


cent meeting of the 
Committee of the Farmers 
Trust Company of New York, James 
H. Perkins was elected president to 
succeed E. S. Marston, who will retire 
at the age of 70 on June 16 next, after 
a continuous service of 38 years. 
The Farmers Loan & Trust Com- 
pany is the oldest trust company in 
New York now in existence, having 
been established in 1822. It has $5,- 
000,000 capital and over $11,000,000 
surplus, and its total resources are 
nearly $160,000,000. An uptown branch 
is maintained as well as four branches 
in London and Paris, and it numbers 
among its trustees many men whose 
names are prominently identified 
with the upbuilding of the city. 


THE COMMERCIAL EXCHANGE 
BANK in New York has become a na- 
tional bank, and its title will be the 
Commercial Exchange National Bank. 





